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VfrtualPy all of the states have laws which provide for some 
river licensing action, generally a suspension or revocation, 
gains% 24 person who has been convicted of driving a motor 

vehicle while under the influence of alcohol or drugs. 
Unfortunately, %hese laws do not always provide a r,apid and 
certain means of removing such drivers from the road and 
de%e~r~~g %his dangerous driving conduct. 

t the laws base the licensing action upon the person's 
io for driving while under the influence. When the 

criminal court finds the person guilty, it enters a conviction, 
The law requires a record of this conviction to be forwarded to 
the department of motor vehicles. Generally, this is the firs% 
and only notice the department will receive that the person has 
commi%%ed the offense. On the basis of this record of the 
conviction, the department takes the license action authorized or 
required by law, 

Unfortunately, convictions are not always fast and sure in 
drunk driving cases. A backlog of cases in the court may mean a 
delay of many months before the criminal charges come to trial. 
Even without a backlog, a defendant who is intent upon delaying 
the conviction can usually do so with a wide range of dilatory 
tactics, 

A conviction for driving while under the influence can often 
be avoided altogether through plea bargaining. The charge is 
reduced to some lesser offense in exchange for a guilty plea. 
This produces a conviction, but not for the offense of driving 
while under %he influence. This is especially likely to happen 
where %here is a backlog of cases in the court, an overworked 
prosecutor, or a prosecutor who is sympathetic with.the drunk 
driver and doesn't.want him to lose his license. 

There are also pre-trial or pre-conviction diversion 
programs operating in some courts. These programs pull the 
defendant ou% of the criminal adjudication and into an 
ducational or treatment program before a conviction is en 

edpereon completes the program, the charges are 
While some aspects of such programs may be val 

~1% in avoidance of a conviction for drunk dr 
i% impossible for the department to take license ac 

Indeed, the department may never learn of such cas 

t should be noted,, of courser that there are many courts 
f drunk driving charges proceed promp%ly an 
and abuses discussed above. But tbsre ar 

e the problems do exist. 

ppears to be a need for a rapid and certain method of 
the driving privilege from a person who drives a 

e while under the influence of alcohol and/or drugs, 



der the i.nfPuence] * The administrative 
‘on is similas. The licens 
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vote asked to review the Model RQAD Law and offer their comments 
tions for revision. The result of this project is the 
tLon of the Model RfX4.D Law, included in this report. 

Second Edition of the Sodel ROAD Law contains the 
g major revisions , as well as other minor revisions of 

1. A new section 1 defines the purpose of the Act, 

e TheROADLawisnowtrulyanadministrative~gZtlaw in 
section 2 provides for revocation only on the basis of 

ical test results showing an alcohol concentration of 0.10 or 
The former ROAD law also covered driving while under the 

begot of alcohol as established by other evidence, and 
while under the influence of drugs or a combination of 
and drugs. 

3, The temporary permit issued by an enforcement officer 
5 is now valid for 15 days rather than seven, and 
date of the revocation under section 6 is now 15 

vice of the notice of revocation. 

The most significant revision is the addition of a new’ 
8 which provides for an administrative review of the 

This review is not a hearing, but does afford the 
icensee an opportunity, by presenting a written statement and 
ther evidence, to have his side of the question considered by 

the department. If promptly requested, the administrative review 
ill be completed before the revocation takes effect. 

5. A full administrative hearing is still available under 
tion 9, but it is no longer provided prior to the effective 

of the revocation. Revocation is effective 15 days after 
o.tice of revocation is served. The person can obtain 
istrative\review within that 15 dayEi, but a full hearing 
longer, and the request for a hearing no longer results in 

ectay of the revocation. 

In addition to the text of the Second Edition of the Model 
this report contains “Comments and Implementation 

fdelinesW for each section of the Law, summaries of the laws of 
and charts which compare 30 different substantive 
of those 19 laws and the Model RC The report 

ina a brief discussion of the int aspects of 
on on administrative determination. An Appendix to the 

t contains a paper by Prof. John Reese treating the 
tutPona1 dimensions of the problem. 
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% this Act is’the following: 

afety fQK all pePrsons using the highways of 
uickly revoking the driving privilege of those 

spawn themselves to be safety hazards by driving 
concentration of alcohol in their bodies; and, 

against the potential for any erroneous 
driving privilege by providing an opportunity 

iew prior to the effective date of the 
rtunity for a full hearing as quickly as 
ation becomes effective; andl 

wing the revocation period, to prevent the 
those persons until the department is satisfied 

cob01 problem is under control and that they no 
safety hazard to other highway user& 

on administrative dete 

ment shall revoke the license of any person 
tion that the person drove or was in actual 

of a motor vehicle while the alcohol 
n in the person’s blood or breath was 0.10 or moree 

f this Act* alcohol concentration shall mean either 
oB per BOO milliliters or blood or grams of alcohol 

ers of breath. 

rtment shall make a determination of these facts 
he report of a law enforcement officer required 

Act, and this determination shall. be final 
ive review is requested mder section 8 or a 

section 9. 

etermination of these facts by the department is 
the determination QIE the same or similar facts in 

on of any criminal charges arising cut of the Bame 
disposition of those criminal &barges shall not 
tion under this section, 
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$ 



ver the chemical test results for a person who is 
ed with a violation of (insert code reference -- see 

ow an alcohol concentration of 0.X0 or more, the 
g on behalf of the department, shall serve the 

notice sf revocation personally on the arrested person. 

the Law enforcement officer serves the notice of 
be officer shall take possession of any drivers 

isiued by this state which is held by the nerson. When 
takes possession of a valid drivers lie&se issued by 

the officer, acting on behalf of the department, 
a temporary permit which is valid for 15 days after 

e of issuance. 

Qc) A copy of the completed notice of revocation form, a 
co y completed temporary permit form, and any dr.ivers 
Pi taken into possession under this sectionp shall be 
fo immediately to the department by the officer. 

he department shall provide forms for notice of 
amd for temporary permits to law enforcement agencies. 

_I- ctive date and period of revocation 

license revocation shall become effective 15 days 
subject person has received the notice of revocation as 

in section 5, or is deeme.d to have received the notice 
tion by mail as provided in section 4. 

. e period of license revocation under this section 
follows: 

1. he period shall be three months if the person’s 
ving record shows no prior alcohol or drug related 
orcement ‘contacts during the immediately preceding five 

e period shall be one year if the person’s driving 
ows one or more prior alcohol or drug related 

~~~~rne~t contacts during th immediately preceding five 

3. For purposes of this section, “alcohol or drug 
ated enforcement contacts” shall include any revocation 
BP this Act, any suspension or revocation entered in this 

other state for a refusal to submit to chemical 
under an implied consent lawa and any conviction in 
any other state for a violation which involves 
a vehicle while having an unlawful alcohol 

or while under the influence of alcohol, 
01 and drugs. 
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tment shall make a determination upon 
view prior to the effective, date of the 
therequestforthe review is 

n eight daye followin service 
receivedbythe 

the notice of 
here the request for dminiet ive review be 

rtment more than eight daye lowing service 
evocation, the department shall make its 

in seven days following the receipt of the 

or administrative review does not stay the 
If the department 18 unable to make a 

thin the time limits epecified in subsection (c) 
it shall stay th.e revocation pending that 

uest for administrative review may be made by 
at any office of the department, Thedepartment 
rms which the person may use to request an 

ive review and to submit a sworn statement, but use of 
s is not required. 

erson may request and be granted a hearing under 
thout first requesting administrative review under 

Administrative review is not available after a 

erson who has received a notice of revocation may 
t&en request for a review of the department’s 
on at a hearing. The request may be made on a form 
t each off ice of the department. If the person’s 

cenae has not been previously surrendered, it must be 
d at the time the request for a hearing is made. A 

a hearing does not stay the license revocation. 

ng shall be scheduled to be held as quickly as 
ithin not more than 30 days of the filing of the 

The hearing shall be held at a place 
ment as close as practicable to the place 

unless the parties agree to a 
ent srhall provide a written notice 
aring to the party requesting the 

10 days prior to the rscheduled hearing, unlerss 
to waive this requirement. 
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The following words and phrases when used in this act shah1 
e ~~a~~rnqs indicated in this section: 

-- The department of motor vehicles of this 

rEp license. -- Any license to operate a motor 
under the laws of this State. 

ea -- Any drivers license or any other license or 
a motor vehicle issued under, or granted by, 

State includinq: 
Mary license or ihstruction permit; 
ileqe of any person to drive a motor vehicle 

er or not the person holds a valid license; 
nresident’s operating privilege as defined herein. 

onEeeident*s operating privilege. -- The privilege 
on a nonresident by the laws of this State pertaining 
tion by that person of a motor vehicle, or the use of 
ned by that personr in this State. 

The termination by formal action of the 
‘8 license or privilege to operate a motor 

the highways, which terminated license or privilege 
e subject to renewal or restoration except that an 

on for a mew license may be presented and acted upon by 
tment after the expiration of the ,applicable period of 

rescribed in this act. 

-- A state, territory, or possession of the United 

dp 
Istrict of Columbia, the Commonwealth of Puerto 

a province of Canada. 

El. -- The temporary withdrawal by formal action 
of a person’s license or privilege to operate a 

e on the highways, which temporary withdrawal shall 
eriod specifically designated by the department. 
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Administrative Dete ination (]EeoA9) Law 

&lines 

Q 1 -- f this act 

urpose of this Act is the following: 

ovide safety for all persons using the highways of 
quickly revoking the driving privilege of those 
ve shown themselves to be safety hazards by driving 
ive concentration of alcohol in their bodies: and, 

guard against the potential for any erroneous 
n. of the driving privilege by providing an opportunity 
istrative review prior to the effective date of the 

I and an opportunity for a full hearing as quickly as 
ter the revocation becomes effective: and, 

(3) Following the revocation ‘period, to prevent the 
~e~~~e~ai~ of those persons until the department is satisfied 

alcohol problem is under control and that they no 
Ponger constitute a safety hazard to other highway users. 

ts and Implementation Chidelines 

The statement of purpose is important because it 
helps to establish the state’s strong interest in promoting 
highway safety by quickly removing drunk drivers from the 

The significance of the state’s interest is one factor 
ch the courts weigh in determining the validity of summary 

revocation procedures. 
* * * 

P -  scation on administrative determination 

e department shall revoke the license of any person 
etermination that the person drove or was in actual 
control of a motor vehicle while the alcohol 

tion in the person’s blood or breath was 0.10 or more. 
oses of this Act, alcohol concentration shall mean either 

alcohol per 100 milliliters or blood or grams of alcohol 
eras of breath. 

epartment shall make a determination of these facts 
s of the report of a law enforcement officer required 

f this Act, and this determination shall be final 
nistrative review is requested under section 8 or a 

eld under section 9. 
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Qc) The determiwatisn of these facts by 
determination of the same or 

f any criminal charges arisin 
~~~~~~tio~ of those ~~i~~~~~ 

K~~ooat~o~ under this section, 

This section provides the basic of 
e Determination OKMDL Instead of w 

cirimimal adjudication grocees to resuft in cs conviction, ehe 
~~~~~~~e~~ makes its own independent de&ermin ion of the sale 
faect~~ afad revokes if it appear8 to be warrant 

provides for revocation ratber than suspension because 
onc%usion of a period of license revocation, the license 

io not automatica%%y returned. Instead, the person may apply f 
a new %ieemee which may be granted if the person is found to 
qualified. See the definitions of *revocation@’ and “s~~~e~s~ 
in section 12, and the provision on license restoration 1 

Wbenever a license is withdrawn due to an offens 
to the use of aleohol or drugs, it is important that th 

ermine that it will be reaSon bly ssfe to al%0 
to drive before it issues a new Ilicenee, 

Bps1 coQcantr8tioQ. This definition in 8ub8ection 
bout revision from UIC I 110902.r (a) 5 (Supp. 
itionr is vital. Pt mu8t not be omitted from th 
not be modified except with the aesietance of corn 

in the fie%d of cbemicel testing, 

than allows the chemical test reepallte, to be 
ec6l.y as concentration in either tbe b%ood QP the 
older chemical test laws allow test r&eu%ts 

in terms of the blood alcohol concentration 
eete are used under those lawsI the test re 

onverted to be expressed in terms of b%sod a% 
o such conversisnn is necessary under the 1 %&We 

e~peeia%%y important to the ROAD concept that bre 
ak be utilized, and that the raccuracy and spee 
@U ailhou%d be maximized, This will enable 

~~~~~~@rne~~ officer, in appropriate e8se8, to give the r 
take posaeeeion of the driver8 licenee while the 

till% in cuetody. Thie is important to the s~~~es~ 0 
proash. 

Revocation is mandatory under thi8 section 
the person drove a motor vehicle while having 

concentration of 0.10 or more0 

ROAD allow8 the department to baec t 
rev~rscatiola on the police officer’s report aLpone, if an 
~~~~.~~~~~~~iv~ review or hearing is not requested. 
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(c). This eubeectioe makes it clear that the 
er ROAD ia an administrative actiorn which is 

independent of the adjudication of the criminal 
acquittal in criminal court will have no effect upon 

law enforcement officer who arrests any person for a 
v of (insert code reference -- see Note below) shall 

i 
ly forward to the department a sworn report of all 
on relevant to the enforcement action, including 

information which adequately identifies the arrested person, a 
statement of the officer’s grounds for belief that the person 

ed (insert code reference -- see Note below), a report of 
sullts of any chemical tests which were conducted, and a 

copy of the citation and complaint filed with the court. 

(b) The report required by this section shall be made on 
forms supplied by the department or in a manner specified by 
regulations of the department. 

ote. At the two points indicated in subsection (a), 
reference to the state code section which prohibits driving while 
having an unlawful alcohol concentration should be inserted. 

GMtB@t&ll. Under the current laws of ,most states, the 
department receives records of convictions and of implied consent 
refusals, The department would be unaware of most drunk driving 
enforcement contacts until a conviction is reported. This ROAD 
section provides the mechaniem for getting information to the 
department immediately concerning all arrests for driving with an 
unlawful alcohol concentration. 

ubeection (a). The subsection requires the officer to 
forward the kind of information which the department will need to 
determine whether to revoke the license. 

officePe report must be sworn* This ia consistent with 
e ctiee in most of the comparable state laws, and in most 
state implied consent laws. Some states require that the report 
be “eert if ied.” Such certification might be accomplished by 
affixing immediately above the signature on the report a 
statement that any false statement in the report is punishable as 
a criminal offense. This statement, together with the signature 
of tbe officer , would conet itute certification. 

15 



If the department detenmines 
subject to license revoc 
has not already been serve upon the person 

as required in section 5, the depaa: 
of lzeVQcatiQnc 

revocation shal.1 
ess shown Q%B the d 
ed by the enforcemen 
ram the address 0% r 

three days after mailing. 

of revocati n shaU. clearly 
Llnds for the revocation, .t 
%he~Kfght of the persgan to re 

fve review 
adminiettzative review m 
miknaeion prim to the 



Bilhscct iam 08). There are several important elements here. 
t&e aepaxtme~t muet eend the notice to the address shown 

cm the aepaxtment’s records. The licensee has a legal obligation 
to keep the department apprised of a current address, and the 
d~~a~~ment is entitled to treat that as the address to be used to 
give legal notice. Nevertheless, the address provided in the 
officer’s report is likely, as a prsctical matter, to be more 
current. Zf the two addresses differ, ROAD requires mailing a 
notice to both. ROAD does not specify the type of mail to be 
used, leaving that to the discretion of the department. 

creates a presumption that the notice which is mailed is 
by the person three days after it is mailed. This 

allows the process to continue, even where there is 
so evidence of actual notification. The notice of revocation 
~~Q~~~ specify the effective date of the revocation, which would 
ba 18 days after the notice is mailed -- three days for the mail, 
and 15 days after the notice is presumed to be received. 

Court rulings vary from state to state on the question of the 
necessity of actual notice. Court rulings in your state should 
be carefully considered in developing implementation procedures 
for this section. For example, if a revocation will be without 
effect in your rtate unless actual notice is given, the 
department should use a form of mail which will supply some 
wvidence of notification such as certified mail with return 
xecaipt. The presumption that a mailed notice is received after 
three days will not hold up if your state is one which requires 

ctual notice. It should be a part of your Law, nevertheless, 
because it allowr the department to specify the revocation 
effective date in the notice, but it should not be relied upon 
for more than that. The implementation procedures should provide 
for continued attempts to give the notice through alternative 
methods until the department has evidence of actual notice. 

The best way to deal with the problem of actual notice is to 
maximize the use of notices issued by enforcement officers under 
section 5. This would be done by using chemical test procedures 
which provide immediate results. If service of the notice must 
be made under section 4, some problems are probably unavoidable, 
especially in those states which require actual notice. 

mection (~2). This subsection specifies the minimum 
of the notice of revocation. It applies to notices 

wder either section 4 or section 5. 

The notice of revocation should include all of the following 
informat ion: clear notice that the person’s drivers license and 
privilege to drive in thir state is revoked; that the revocation 
is effective on a specified date; the reason for the revocation, 

ing the time and place of the arrest, and the offense 
that the person has tba right to an administrative 

and/or a, bearing to contest the department’s 
etermiaation; that a timely request of administrative review 

will result in a review of the revocation before it becomes 



e point ixdicated ia m&section (a), reference to3 
section whisan pr ts driving while ~~~~~~ an 
'b esnc@QePation 8. be islmertede 

~tisipate that most of the notice 
erwe under the prsvisionne of this sect 



Tbie oubmeetion emg&~~i~~e~ very clear 
e&ion by the! e foPc@me~~ offic 

ga~~~~ cbemism~ test rrsul.ta, 6~QWi~~ 
of 0.10 or more, the officer must serve 
on behalf of the department. If the test result8 

the officer will be able to omrve the 
psr,on .Pr bkill irk CUI%O 

the officer may be able t 
ears in court for proeeedinge relating to the 

1. At the mame time the revocation notice ir 
er takes poseession of the person’s drivers 

liCM36e, Thir ie oue of the moat important aepecte of the law. 
A~~bo~gb it io certainly poeaible to revoke a licenee without 
recovering poseessiou of the drivers license card, such a 
revocation will be more difficult to enforce. Accordingly, an 
attempt is generally made to secure poeseesion of a revoked 
drivers license. This can be .a very difficult and time consuming 
proceemD howevere This ROAD eubeeetion should alleviate much of 
the difficulty in eecuring possession of revoked licen 

Under the ROAD provision, only licenses iosued by the etate 
where the arrest is made are picked up. A etate cannot revoke 
the license ieeued by another state; it con only revoke the 
nonresident’s operating privilege in the state. 

The most serious problem involved with taking poeeeusion of 
tbe drivers license card while the license remains valid is that 
it leaves the person without the moet effective mean8 of driver 
ident if icat ion. The temporary permit which irs substituted for 
the drivers license will be significantly lease effective in 
identifying the licensee; it will have much lees recognition as 
a valid drivers license; and it will be much more susceptible to 
c’ounterfeiting and other kinds of fraudulent use. We have 
included thins concept in ROAD because of the significant 
advantage of securing the drivers licensee at the time of arrert, 
and becaure the duration of the temporary permit should be very 
brief, Nevertheless, we would encourage further etudy to 
develop an alternative means of securing possession of revoked 
licenses. One concept which should be etudied involve8 stamping 
or punching the drivers license to indicate that it is void after 
a particular date, and then returning it to the %icenBeea The 
Dietrict of Columbia law incorporatee a similar conceptp although 
tbe punch which i8 used does not place a date on the license. 

Tbe temporary permit which is. issued is valid for 15 day@. 
ThiPr is conaisteut with ROAD section 6 which provides that the 
revocation is effective 15 days after the notice ir oerved. 



ctiolea cd. This specifiet3 sn%y that copia~ of 

e as the initial. repot, OF Ister aftxx the notice ipa 

The forms abould be so designed that hn co~~~~~e~ 
~~~~~c~~e~~ officer, the notice of revocation form will &et 
~~~~~~~~e~ts of section 4, and the temporary permit will cone 
aPB &he rePevant teatrictions and escrigtive ~~fo~~a~ 
~~~~~~~e~ on tbe drivers license. 

Sewzra8 states are using a single form for the notice of 
~~~Qc~~~Q~ and tenigorary permit. While this may be a very 
eoavenient form, it reoulti3 in a temporary permit which has few 

a drivers license. We recommend that the temper 
be designed to be as effective aa patesi 

the kkensee and making the connection between 
record, in providing recognizable evidence o 

driving privilege issued by this state, and in pre 
~~~~~~~~eit and fradulenae uc3ee 

+ 4 * 

-- Eif KiOd of tiom 

(a] The %icemse revocation shall becssme effective 15 g$ 
aftele the subject person has received the notice of revocation as 

vi. in section 5, OK is deemed to have received the w e 
of ~~~~cati~rn by mail as provi,ded im section 4, 

he period of license revocation under this section 
33 foPlows: 

1. The period shall be three months if the 
.riving record shows no prior alcohol or dru 
~~~~~~~e~t contacts during the immediately prec 
e?a.KEz ?a 

2, The period shall be me year if the perss 
irecord shows one QPK rn~~e prioa: alcohol OK dru 

~~~~~~rnt contacts durimg the ~rnrnediat~~~ 



6 of this ~~~~~~ or drug 

‘auspensfon 
any revocation 

entered in this 
for a refusal to submit to chemical 

er an implied consent law, and any conviction in 
artate for a violation w %ch %nvolve8 

while having an unla ful alcohol 
er %he influence of alcohol, 

ore a license is revoked-under thi8 section and the 
ale30 convicted on criminal charge8 arising out of the 

rmmce for a violation of (insert code reference -- see 
both the revocation under this sec%ion and the 

er (insert code reference -- see Note 2 below) 
posed8 but the periods of ev~catim shaI1 run 

and the total period of revoc tion shall nst exceed 
f the two revocation periods). 

8 8nd Impl8m8mt8tima Guideline8 

te 1. In the rpace indicated in subsection (cl, a 
fertextce to the state code section which prohibits driving with 

usllawful alcohol concentration should be ineerted. 

be 2. In the eecond indicated space in subsection Cc)* a 
reference to tbe state code section providing fqr license 

epeasion or revocation following 0 conviction for driving with 
unlawful alcohol concentration should be inserted. 

$mb8ect~ou (a). The eubsection specifies that the period of 
revocation begins 15 days after the revocation notice is 
raceiv@d . 

” 

8rbrect ion (b). The subsection specifies the period of ROAD 
revocat ionr. For a first offender, the license ia revoked for cn 
period of three moathe. 

For the person who is a repeat offender, the revocation 
period ir one year. h person ie a repeat offender if the record 
~B,Bow@ one or more alcohol or drug related enforce 

paut five years. Prior colntact B uld ine Bade atry 
revocation, any conviction for dtiv 
in this state or another, and 

m?vscatisnn for refusing a chemical teat in th 
Hap order to implement this provision, department driver records 
wsuld have to be maintained for the period necessary to determine 

-- we have recommended five yeare, The 
give effect to records generated in other 

them into records maintained by the 
department. UVC 6-106 (c) (1968) provides the leg 
for doilag 80s d ehould be adopted if the etrate bala no 
c~~~a~~b~~ provision nowe 
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a state to 
e believe that the issuanee of a limita 

dship consideration5 at a time wh 
Id seriously undermine tbat goal. 

ocation for a firet offender under 
license deprivation, given the 

ooc)~esa of the offense. Nany states specify revocation of 
six months to one year for this offenseS This relsrtively short 

vocation period has beam selected in the belie 
ter to completely deprive the person of the drivi 

for a short period than to restrict that privilege to necessary 
or o~~~~a~io~a~ driving for a longer period. We urge the states 
to treat thir three-month revocation period as a minimum period 
of total withdrawal of the driving privilege. 

If the state decides to make available a limited license at 
some point during the revocation period, optimally, 5uch a 
limited license would NOT be based upon hardship considerations. 
‘It will constitute a hardship for anyone to have the driving 
privilege revoked, but that’s not a good reason to restore tbe 

A better basis for restoring a limited driving 
privilege would be some evidence that the person has made 
progress in recognizing and correcting the alcohol or drug use 
problem which led to the offense. Many states are now requiring 
satisfactory completion of a prescribed treatment prOgram as a 
eonditiou to issuance of a limited license, rather than just 
returning the privilege to anyone who can show a hardehip. 

Sebamctium (Id. This provision makes it clear that at t 
conclusion of gnq licencke revocation, the licennse ie n 
automatically returned. Instead, the person must rn~~e 
application for a new license. Before irasuing a new license, the 
department must be satisfied that it will be safe to permit the 
person to drive. This subsection places the burden on the person 
whose license has been revoked to provide evideuce that the 
alcohol problem i5 under control and that it will be rafe to 
permit the person to drive. The department should establish 

tory etandards for restoring driving privileges iu such 

The subrectioa also specifies that all a 
ent fees must be paid before a license may b 
f administration of this program should be reco 

from the drivers who make it necessary. 
* * * 
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tatiom Guide1 

apacifies a two-atep adm~n~$~rat~v~ revi 
aring procerass. This section dedlcribe8 the ffrot step, an 
ministrative review. Section 9 describes the eecond step, a 

full administPative hearing. 

e “administrative review” described in this section ia not 
83 hearing. Bather, it ie a review by the department of piper@ 
~~bmi~t~d by the officer and by the person wh~~)e license is 
subject to tevocationv It afford8 the person a limited 
opportunity to state his aide of the story, and to call attention 
to any obvious error8 in the department’s determination of the 
facts, If promptly requested, this review can be provided before 
the effective date of the revocation. The purpose of the review 
is to provide sufficient due process to prevent clearly erroneous 
licenee deprivations which could cauee irreparable injury to the 
licensee. 

Many of the exieting laws provide for a stay of the 
suspeneion or revocation pending a full administrative hearing. 
Experience indicate@ that many of those etatee are unable to 
provide such hearings until 45 to 60 days following the arrest, 
or even longer. The volume of hearings ie one factor in this 
delay. Experience also indicatea that many driver8 are 
requesting hearing8 only because of the rtay of revocation which 
iu afforded. This greatly inflate@ the volume of hearings, and 
causes further delays. The result of ouch factors is obetruction 
of one of the most basic goals of revocation on administrative 
determination -- revoking the license and removing the driver 
from the highway8 quickly. 

Hence, this revieed version of the ROAD law provide8 for 
Pgcenae revocation effective Scfote a full hearing ir provided. 
The revocation in effective 15 days after the person ia served 
with the notice, generally at the time of arrest, and no stay is 
provided upon request for a hearing. The administrative review io 
intended to fill the due process gap pending the full bearing. 

Several recent U.S. Supreme Court casea o3p the subj 
especially Mackev v* Moat- 433 U.S. 1 (1978), 8u 
law providing for immediate Luepension or revocetioa witbout a 
prior hearing would be constitutional. Society hae an impor&ant 
interest in getting dangerous drunk driver8 off tbe Bighwaya 
immediately, and thir would justify a summary suopeneion, 
especially if a poet-suepeneion hearing ir provided promptly. 
For an extremely well-documented and reasoned report which 
support@ thie conclusion, see J. Reese, “Summary Suspension of 
Driver Licenees of Drunken Drivers--Conot itut ional DimenaionI,“’ 
VJ.S. Department of Transportation (Nov. 19821, reprinted a8 aza 
Appendix, jnfra. 
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mot 8 beari THae germn deer not 
a?mt QffiCi~l viwikes the a~t~K~im~%i 

r reviews 1% ir jlmt 1 
except that the record QW 
m wbooe ficemste i~ be 
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Thie subsection specifies bow administrative 
MX2d. 

rubeection makes it clear that a person 
isietretive review first in order to 
The adninietrative review step can be 

ion of the peruon. However, administrative 
d efter a hearing has been held. 

Epson who has received a notice of sevscation may 
en request for a review of the department’s 
at a hearing, The request may be made on a form 

t each off ice of the department, If the person’s 
n~e has not been previously surrendered, it mu& be 
at the time the request for a hearing is made. A 

or a hearing does not stay the license revocation. 

(h) The bearing shall be scheduled to be held as quickly as 
racticable within not more than 30 days of the filing of the 

for a hearing, The hearing shall be held at a place 
ed by the department a8 close as practicable to the place 
he arrest occurred, unless the parties agree to a 

different lot tion. The department shall provide a yritten notice 
of the time and place of the hearing to the party requesting the 
hearing at least 10 days prior to the scheduled hearing, unless 
the partiers agree to waive thie requirement. 

Qc) The presiding hearing officer shall be the commissioner 
or an authorized representative deaignated by the commieaioner. 

ng hearing officer shall have authority to administer 
ffirmationst to examine witnestees and take testimony; 

re\levant evidence; to issue subpoenas, take 
depositions, or cause depositions or interrogatories to be taken; 
to regulate the course and conduct of the hearing! and to make a 
final ruli g on the issue. 

issue at the hearing shall be whether by 
preponderant th.e evidence the person drove or was in actua 
physical con of a motor vehicle while having an alcohol 

or more. If the presiding hearin 
e of this issue8 the revocation or 

be sustained. If the presiding hearing officer finds the 
negative of the issuel the revocationorder srhall be rescinded. 

hearing shall be recorded- The decision of the 
ring officer ahall be rendered in writing, and a 

be provided to the person who requested the hearing. 

e person who requested the hearing fails to appear 
, the right to a hearing ehall b waived, a,nd 
rlier determination shall be fin 





tds These are fairly etandatd powers given to a 
in an administrative hearing of the type 

Note that the hearing officer is specifically 
e the final ruling. There is no need for the 

make the final decision. There is no 
etion being exercieed. The task of the hearing 

is strictly fact finding. The action of the department 
atory, based upon the facte found to exist. 

Subscectioa (d), The issue before tbe bearing officer is 
exactly the same issue which the department is required to 
'detetmine under section 2. It is essentially the same 
~e~~~rn~n~tio~ which is made in the criminal court, although in 
the retive bearing tbe standard of proof (preponderance 
of e differs, and a le88 formal procedure prevails. 

sat hr tel. A record of all evidence, teetimonial and 
must be established at the hearing. Judicial review 

section 10 is baeed solely on the record. 

secoion (fl. If the person fails to appear at the hearing 
without any jnst excuse, the matter is treated a8 if the right to 
a hearing had been waived. 

* * * 

BQ -- Judicial review 

(a) within 30 days of the issuance of the final 
determination of the department following a hearing under section 
9 of this Act;a person aggrieved by the determination shall have 
the right to file a petition in (a court of record) in the county 

e county where the main office of the department is 
located) for judicial review. The filing of a petition for 
judicial review shall not stay the revocation order. 

($1 The review shall be on the record, without taking 
additional testimony. If the court finds that the department 
exceeded its constitutional or statutory authority, made an 
erroneous interpretation of the law, acted in an arbitrary and 
capricious manner, or made a determination which is unsupported 

Y evid ce in the record! the court may reverse the 
ep ewt's termination. 

ts and Implerentsltion Guidelines 

rJ8ll. This eection specifies the substantive and 
roeedural requirement8 relative to judicial review of the 
dminie&rative determination following a bearing. Note that the 

person must exhaust the administrative hearing remedy before 
juGcia% review ia available, 
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B -- Any drivers license or any other license or 
rate a motor vehicle issued under, or granted by, 

including: 
license or instruction permit8 

e of any person to drive a motor vehicle 
er OK not the person holds a valid license; 

nowresidentOs operating privilege as defined herein. 

nres%deates operating privilege. -- The privilege 
nonresident by the laws of this State pertaining 

t person of a motor vehicle, or the use of 
person1 in this State. 

The termination by formal action of the 
depla ‘6 license or privilege to operate a motor 
vehi 
shall 

, which terminated license or privilege 
not be subject to renewal or restoration except that an 

application for a new license may be presented and acted upon by 
the department after the expiration of the applicable period of 
time prescribed in this act. 

6, 8W4t.e. -- A state, territory, or possession of the United 
States, the District of Columbia, the Commonwealth of Puerto 
Picot or a province of Canada. 

-- The temporary withdrawal by formal action 
of the department of a person’s license 0~ privilege to operate a 
motor vehicle on the highways, which temporary withdrawal shall 
be for a period specifically designated by the department. 

~~~e~al~ The definitions in this section are based on the 
driver licensing definitions in the Uniform Vehicle Code. They 
are basic terms which are already defined in the driver licensing 
laws of many states. They should be a part of the legal context 
into which the MAD law fits. If they are not part of the 
overall driver lisensing law, they should be specifically adopted 
a8 part of tbis Act. 

* * 9 
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The Paw provides for mandatory revocation (90 
offender) based upon the officeras sworn report 
showing an alcohol concentration of 0.10. The 

ndependent of the disposition of criminal charges. 
of the department’s intention to revoke is given 
who seizes the person’s drivers license and 

issues a temporary license valid for seven days. Revocation is 
effective after seven days unless a hearing is requested. 

eforcement Officer. Where a chemical test 
o a person driving a motor vehicle shows an alcohol 

ration of O.lQ or more, the officer must read and deliver 
a copy of a notice to the person specifying the following: 

1, That the department intends to revoke the license; 

2, That the person has a right to administrative review; 

3, That the notice itself is a temporary license, valid for 
seven days; and, 

That the revocation is effective upon expiration of the 
license8 

administrative 
unless the person requests an 

review within seven days. 

The officer must then seize the person’s drivers license, if it 
is in his or her possessions The license must be forwarded to 
the department along with a sworn statement of the circumstances 
under which it was seized. 

AQtium by the Department. The department must revoke the 
drivers license of a person upon receipt of a sworn statement 
from an enforcement officer showing the following: 

1. That a chemical test taken within four hours of the 
alleged offense found an alcohol concentration of 0.10 
percent or more by weight of alcohol in the blood, or’ 100 
milligrams or more of alcohol per 100 milliliters of blood, 
or 0.110 grams of more of alcohol per 210 liters of breath: 

2, That the required notice (described above) was given to 

3, A statement of the circumstances surrounding the arrest, 
and the grounds for belief that the person was driving a 
motor vehicle while intoxicated. 

Alaska 1983 Laws, ch. 77 5 3 (H.B. 6Jr Commerce Clearing 
Advance Session Laws Reports, p. 135, 136-41. The 
s adopted July 319, 1983. 
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The revocation period is 90 days on a first Offense, One 
year on a second offense# and ten years on a third or sub~~~~~~~ 
offense. Any conviction for driving while under the influ 
for refusing an implied consent test in Alaska or in an 
state with substantially similar laws within the preceding ten 
years is considered a prior offense. 

Bearing. Administrative review (hearing) must be requeste 
ithinsevendaysof receiptofthenoticeof intention tore 
r the right to review is waived. The department may waive 

requirement in cases of excusable failure. The person must 
surrender his or her license upon requesting review i 
previously surrendered. The department must issue a tempo 
license, valid until the date of the hearing. 
the hearing may be delayed, and the temporary lit 
cover the delay. 

The hearing is generally held in the office of the 
department nearest the residence of the person, The decision 
must be based upon a preponderance of the evidence,, an 
limited to the following issues: 

1. Whether the arresting officer had reasonable g~~~~ 
believe the person was driving a motor vehicle wb~~~ 
intoxicated: and, 

2. Whether the chemical test found alcohol co~~e~tra~i~~ of 
0.10 or more. 

The decision of the hearing officer may be based upon the 
sworn report of the officer, The officer is not required to 
present at the hearing unless requested by the person or by th 
hearing officer. If during the hearing it becomes apparent tha 
the testimony of the officer is needed to resolve a dispute 
issue of fact, the hearing may be continued to allow the officer 
to attend. 

Judicial review upon the record, without taking addition 
testimony, is available if requested within 30 days of the fin 
determination of the department. The court may reverse the 
department only for.misinterpretation of the lawp action 
arbitrary and capriciousp QH action which is unsupporte 
evidence. Petition for review does not automatically 
revocation, but a stay may be granted by the court f 
cause e 

miscellaneous. In the case of a first offense only, the 
hearing officer may grant a limited driving privilege during the 

0 days of the revocation period upon findings that the 
ability to earn a livelihood would be severely impaired 

and a limitation can be placed on the license that will enable 
the person to earn a livelihood without excessive damger to th 
public, 
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The law provides for mandatory revocation (one 
rmination by the department that the person drove 
e state with an alcohol concentration of 0,15 or 

eterminat.ion is based upon the officer’s sworn 
evidenoe presented at hearing, if a hearing is 

’ is independent of the disposition of 

t 
Immediate notice of revocation is given by the 

results are available while the person remaina in 
officer also takes possession of any Colorado 

y the person# and issues a temporary license valid 
Revocation is effective after seven days unless 

The Colorado law differs f ram the Model 

B It 08 0.15 alcohol concentration rather than 0.101 

not allow a departmental determination that the 
e while under the influence of alcohol based upon 

rice other than a chemical test, or that the person 
while under the influence of a drug, combination of 

I or combination of alcohol and a drug or drugs. 

Ht specifies a revocation periods of one year rather than 
three months for a first offense and one year for a 
subsequent off enset 

4. It requires the hearing to be held within 60 days of 
request rather than within 20 days, and requires 20 days 
notice to the parties rather than 10. 

In other respects1 the Colorado law is in near-verbatim 
conformity with the first edition of the Model ROAD Law. 

y the Enforcement Officer. When an officer arrests 
a person for driving with an alcohol concentration of 0.15 or 
II1 e,, the officer must forward to the department a verified 

art of all information relevant to the enforcement action, 
kzluding the following: 

1. Information which.identifiss the arrested person] 

statement of the officer’s grounds for believing the 
irssn was driving with an unlawful alcohol concentration1 

3, repsrt of the results of any chemical tests made? and, 

* Colorado 1983 Lawsr H.B. 1287 5 9, Commerce Clearing 
dvance Session Laws Reports, p. 571, 584-90, The 

a adopted May 23, 1983. 
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or within one hour 
icense for one yeas. 

by mail if personal s 
ion is effective seven 

ested within seven days of 
the right to a hearing is 

this requirement in cas-es of 
surrender his or her ficen 
evisusly surrendered, T 

valid until the da 
e extended 

ibPe, not la 
The hearing is he1 

idence of 

state with an aleshoP 
The hearing must be reeorded and 

icial review upon without taking additional 
uested within 30 days of the final 

The court ma reverse the 
statutory or c 

law@ acting in an 
PS uns 

judiciak review 
ut a stay may be g 

is available 
ation of the 

license only after 
f the character, habits, apn 
i$ wilE be safe to grant the 
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The law provides for mandatory revocation (three 
irst offender) based upon certification by the 

ere was probable cause to believe the offender was 
ile under the influence, that a chemical test was 
and that the offender was arrested for that offense 

re or after the test, The revocation is not initially 
n the test results, but at the hearing stage a blood 

entration of 0.10 or more is “conclusive evidence” of 
The revocation can be based upon a violation 

e influence of drugs as well as alcohol. The 
independent of the disposition of the criminal 

Immediate notice of revocation is given by the 
fficer, who takes the Delaware license and issues a 
ermit valid for 15 days. Revocation is effective 

nless a hearing is requested. 

y the Enforcement Officer. Where an offender is 
r an offense involving driving while under the 

ce, the officer is required to certify the following to 

1. That there was probable cause to believe the offender was 
driving while under the influence, in violation of law; and 

2. That the offender was arrested and charged with a 
violation of a law which prohibits driving while under the 
influence as one of its elements. 

., 

Qn behalf of the department, the off ic’er must also serve 
notice of revocation on the offender, take possession of the 
Delaware license of the offender, 
valid’ for 15 days, 

and issue a temporary license 
with provision for an additional period of 

validity if the offender requests a hearing in writing within the 
15-day period. The officer must forward the license to the 
department along with the certification described above. The 
officer’s actions are not necessarily based upon the results of 
the chemical test. If an arrest is made, the officer must make 
the certification to the department. 

by the Department. The law provides that upon 
eelgti n of the police officer, the department must revoke 
the 0 erss drivers license for a period of three months for a 
first offender, one year for a second offender, or 18 months for 

* Del. Code Ann. tit. 21, S§ 2740-50 (Supp. 1983). The 
law was adopted in 1982, and became effective on October 

It was amended in 1983. 
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The action is initiated 
officer’s probable 
wislation of the 

bined influence* a~~~Qn is s 
~obess by a finding that the 

In additisn ts the k32vwaticml the department mus 
8 offender to attend a CQu.?zse sf ~~s~~~~~~ 
rehabilitation poograxm, A l~~~~ae may not be restore 
satisfactory completion e course 63 pmgramB 
relevant fees and a favora 

tfgatiom by 

If the offender make a written rreq 
within I.5 days of issuance 8 the temporary 

ring must be s~he~~~~d w~~h~~ 30 ays of tke req 
Ul%t%~ the finaa. ds6iBi 

e heaging is befolee the secretary or a 
all cover the $oPPowing issues8 

1. Whether police officer had probe 
believe the on was in viaPation of the law prohibiti 
ariving whil deo the influemcej an& 

&at 
hethsr by a preponderance of the evidence it appear 

the person was in violation of that law, Fsr purposes 
~,f this issue, a blood alcohol concentration of 8.10 percent 
s.f more, OK zs posikive indication of drugss wshall be 
conclusive evidence of said violation.” 

icdal review of the hearing is avaihble, but the alppea 
operate to stay the ~evoeati~n of the license. 

Another section describes a first-offender, 
sion into a treatment program. When this 
~s~~asa~ of the criminal 

ritten report of tbisfact tQ the de rtmerst. Allss 
license ilk: any fson who enter 

KiQd Of QrPE? y 



This law is much broader in scope than any of the 
ft authorizes a pre-conviction 

revocation for any of a number of 
offender 

specified 
en an is charged with one of t 

ust serve notice of suspension/revoca 
pick up the offender’s license, but 
that the notice has been served. Pf and 

r requests a hearing, the license must be 
change for a temporary permit. The license 
e five days after the notice is given (ten days 

hearing requested within five days 

grounds 
At the hearing, the department must prove 

for the proposed action. 

rccment officer. When an offender is 
specified offenses, a police official 

ew the offender and serve a notice of suspension or 
ion on a form provided by the department. The specified 
es include operating while under the influence of 
ating liquor or drugs, homicide by motor vehicle, leaving 

e scene of a personal injury accident, 
~e~~~t~ng in personal injury, 

reckless driving 
any felony in which a motor vehicle 

operating a motor vehicle at a speed more than 30 mph 
limit, and any violation resulting in an accident where 
al of $50 or more, or bond in any amount, is required 
urt rules. The official must notify the department by 

one at the time the notice is given, and forward a copy of 
to the department within 24 hours. The official must 

a stamped notation on the offender’s District of 
cerise indicating that the notice has been served. 

he Department. Any of the.offenses described 
for either a suspension or revocation, in the 

e department, prior to conviction. The period of 
ension is from two to 30 days for a first suspension, or 
to 90 days for a subsequent suspension, based upon the 

ess of the case. The period of revocation is six months, 
tunity for a hearing must be provided prior to 
e of the suspension or revocation. The notice 

d by mail or in Iperson; it must SUffiCi6Iltly 
roposed action and the grounds for it, 

a timely written request for a hearing, the 
thorized to require surrender of the license. Xn 

partment must issue a temporary license valid 
xaminer’s decision is issued, 

P,C.!d.R. SS 300.2r 301.14 302, 306# 30V1 308, 309@ 
5 (1981). The District of Columbia law has been in 
K many years. The most recent version of the law 

from a recompilation which was completed in 1981. 
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‘n five days of t 
g must be provided 
license action is 

the department is 
osed action. 
fact and,, wh 

considerations of the licenseeas driving record, character, need 
foa: the license, and safety of the public, 

IRiscellaneous, The law does not specify whether the license 
action is independent of the adjudication of the criminal 
~h~~ges~ District licensing officials report that if the 

er is convicted, they ill emter a revocation based up 
conviction. Whet the offender is found “not guilty” by the 

the license ill be returned, but if the charges a 
osed of inanyother way? the suspensionor revocation may 

continued. Thus? for examplev if the charges are dropped because 
the prosecutor decided not to prosecute the case, the department 
may hold another hearing and determine that a license suspension 
or revocation should be imposed, nevertheless. 



e’lbaw provides for mandatory su6pens~on (for a 
and thereafter for an additional 150 days or 

’ of the criminal charges, whichever occurcs 
upon a chemical test showing prima facie evidence of 

The suspenerion is NOT independent of the 
of the criminal charges. If the per6on 

issed, the suspension ends. 
is acquitted 

If convicted, the 
to whatever suspension is ordered by the court, 
for the time already suspended. The arresting 

awns the person’s driv.ers license and issues a 
license valid until the license is suspended by the 
tb but the officer does not,issue any notice of 

The department 6erves a suspension order by mail. 
ctive date of the suspension is not specified. 
ty for a judicial hearing is provided, but apparently 

ension is not stayed pending that hearing. 

t&on by the Enforcement Officer. If a person submits to a 
1 test under the implied consent law, and the test results 

rima 
htg 

facie evidence of intoxication (0.10 percent or morer 
of alcohol in the blood), the officer must obtain the 

6 drivers license and iesue a receipt which serve6 as a 
icense until the person’s driving privileges are suspended 
department. 
affidavit 

The officer must then submit a “probable 

he 
to the prosecuting attorney of the county in 

alleged offense occurred. This affidavit must include 
a statement of the officer’s ground6 .for belief that the person 
wa6 operating while intoxicated, 
arrested for that offense, 

a statement that the person was 
and a statement that the person 

submitted to a chemical test resulting in prima facie evidence 
the person was intoxicated, 
When a, ‘judicial officer” 

and it must be sworn by the officer. 
ha6 determined that there was probable 

cau6e to believe the person was operating while ,intoxicatedr the 
prosecuting attorney forwards the person”8 drivers license and a 
copy of the officer’s affidavit to the clerk of the court, The 
clerk forward6 the same to the department. 

If the officer’s affidavit states 
in prima facie evidence that the 

e department mu6t suspend the drivin 
Notice of the suspension and of th 

f the action must be given by mail to’ 

day6 
the person. The period of suspension 

or until the court notifies the department of 
dieposition of the criminal charges, whichever occur6 first. Any 
elapsed period of suspension must be credited toward any period 
of euspension ordered by the court following a conviction, upon 

iana 1983 Laws@ 
Service, 

B.L. 143 S lo 1983 Advanced Legi 
Pamphlet 2AI p. 750. 
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a fimst conviction within five years8 grawided t 
did not cause death o serious injuryp the 
suspension for a fixed eriod of not less than 
than two years. In lieu of such 8uspens.ionp the court 

he person placed on probation with a res 
rivilege for a period of 180 days, but no such re 

privilege may be issued until at least 30 days 
administrative suspension has elapsed. Hence8 the real ef 
minimum period of administrative suspension i 
subsequent conviction, or any conviction whe 

esulted in death or serious injury, the court must 
uspension for a fixed period of not less than one year nor 
han two yearsr and no restricted drivi 

authorized. The department is required to su 
privilege as ordered by the court, 

Hearing. No administrative hearing is provided, The law 
specifies that the person whose license is sus 
administratively, prior to conviction, is entitled to ‘a 

icial hearing.’ The person may request such a heari 
court having jurisdiction over the criminal charges gr 
of the same incident. The law does not provide for an 
the suspension pending that judicial hearing. The law specifies 
that the hearing is limited to the following issue: 

hether a judicial officer has determined that the 
arresting law enforcement officer had probable cause to 
believe that the person was operating a vehicle in violation 
of IC 9-ll-2.w (operating a vehicle while intoxicated) 

he law specifies a second issue, but it is relevant only to 
cases of suspension based upon a refusal to submit to the test, 
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ry revocation g 
fffceK’s SWOKW 

8 ShQWhq a blood lcoh*t concentration of 
This is 
he 

independent of the disposition of 
revocation is effective 20 days after 

le immediately, the 
collecting the license and 

hough it will 
Opportunity for a 

not necessarily occur prior 
f the revocation. 

ofcement Officer, The peace officer must 
to the department the following two facts: 

ounds existed to believe the person was 
chicle in violation of the law which 

under 
a motor vehicle on the highways while 

the influence or while having a blood alcohol 
concentration of 0.13 percent or more: 

2, That the person submitted to chemical testing and test 
results show alcohol concentration of 0.10 percent or more. 

Where the chemical test results are available, the peace 
officer may serve immediate notice of revocation on behalf of the 
department. fn such a case, the officer takes possession of the 
person”s Iowa license and issues a temporary license valid for 20 
days. The officer sends the license to the department along with 
the affidavit of test results. 

The peace officer is required to advise any person requested 
,mit to chemical testing that if the results are 0.10 

percent or morel or if the person refuses to submit to the test, 
the department will revoke the license. The officer must advise 
the person of the revocation periods applicable’in each of those 
circumstances (the revocation periods applicable to refusals are 
longer than those applicable to test results). 

Pow by the Department. The law provides that upon the 
officer’s certification as described above, the department must 
revoke the persola’s license. The period of revocation is 120 

erson has no prior alcohol-related revocations 
ast six years , 240 days if the person has one prior 
and one year if the person has two or more prior 

* Powa Code Ann. § 321B.16 (Supp. 1983). The Powa law 
opted in 1982, and became effective on July 1, 1982. 
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he revocation is effective 
revoca&fon is given. at notice ma 
or by the peace officer as d 

earing. A person who has received notfee of 
ho has been issued a twenty-day permit as 
a&e written request for a hearing, Such K 
itbin 10 days of the effective date of th 
ate of issuance of the twenty- 
rant a hearing within 20 days of receipt of 
he scope of the hearing is limited to the following issue 

Whether the peace officer had 
Llieve the person was op 

influence; 

2. Whether the person refused the test, or the t 
if the person submitted3 and, 

3. Whether the person should be issued a tempos 
restricted license. 

The law specifies that the hearing may be recorded. 
~evfew is available in accordance with the statess admin 

rocedu~e act, 

cellaneous. Where a license has been revoked on the basi 
f test resu.ltsl the law does not authorize revocation based upon 

conviction growing out of the same event. 

The presumptive blood alcohol level specified by the law for 
e of%ense of operating while under nf luence is 
neent, The Iowa Law makes it illegal to drive wit 

lcohol concentration of 0.13 percent. 

On application, the department may issue a atemporary 
restricted license” to a person whose license has been revoked 

bove if necessary tQ performance Qf the perso 
for transportation to and from a treatment 

rate a vehicle for plleasure 



The law provides for mandatory suspension (90 
f irest offender) on the basis of implied consent test 
owing a blood-alcohol concentration of 0.10 or more. 

nsion appears to be independent of the disposition of 
rimfnal charges. The arresting officer seizes the license 

eceipt which is a valid license for 30 days. The 
license is suspended at the expiration of 30 days, or fbllowing a 
hearing if one is requested. The law omits provisions requiring 
a sworn report by the officer to the department. 

tion by the Enforcement Officer. When a law enforcement 
requests a chemical test under the implied consent law, 

icer must first inform the person of the consequences of a 
and of test results showing alcohol concentration of 0.10 

Theofficer musthavethepersonsignaformevidencing 
person was informed about his or her constitutional 

the 
If the person is unwilling or unable to sign the form, 

officer must certify that the person was informed. 

When %he person has been arrested, and when the chemical 
%es% results show .a blood alcohol level of 0.10 or more, the 

r must seize the person’s drivers license, and ilssue a 
% on a department form. This receipt serves as a valid, 

%emporary license for up to 30 days. 
the person that a hearing, if desired, 

The receipt also notifies 
must be requested within 

I.0 days of the arrest. 

The law does not include any specific provisions requiring 
the officer to report to the department concerning the arrest. 
The implied consent law requires a sworn report of a test 
refusal@ but the law does not provide for, any report where the 
personsubmits to the test and the results show an unlawful 
alcohol concentration. 

Action by the Department. The law specifies that if a 
request for a hearing is not made within 30 days of the arrest, 
the license is suspended. If a hearing is requested, the 
depar%men% must issue a temporary license valid until the hearing 
is completed. 

* 1983 Laws, P-A. 632 S 1 (H.B. 79610 West’s La. Session Law 
vice 1983F No. Sp p. 2493. The law was approved July 19, 

]Ct becomes effective January 1, 1984. 
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pePi. 0% 

Qf the Isam@2 in 

of 4s days from the date of arxeest, 

ring, An administrative hearing is held in t 
where the person seeking the hearing resides. 

ify a time within which the hearing must be held, 
ide that the department must “promptly SC 
:one is requested. The hearing may be dela 

The hearing may be rescheduled only on 
L person seeking the hearing, and in no event ma 
eduled for a date more than 45 da s after the arrest 

e law specifies that the scope of the hearing wilP inclu 
lowing issues: 

B. Whether the sff ice had onable grounds l&g, believe t 
person was driving while u the inf luencel 

2. Whether the person was arrested; 

3. Whether the officer gave the required warnings; 

Whether the person voluntarily submitted t.o an approve 
&mica1 test: 

5. Whether the test showed alcohol concentration of Q-1 
more; and, 

6. Such additional matters as relate to the reasonableness 
of, the suspension. 

~udicfal review upon the record, without taking additional 
yp is available if application is made within 30 days of 

ion of the hearing. The court may reverse the department 
for action which exceeds constitutional OK statutory 
rity, misinterpretation of the law, action which is 
ary and capricious, or action which is unsupported by the 

lication for judicial review does not automatic 

It Be unclear from the la 
hardship license is availa le during t 
Louisiana officials indicate they ar 

from the Attorney General on this point, 



ovides for mandatory s!Jspens 
based upon a detLernination 

(90 
the 

e person operated or attempted to operate a 
ve blood-alcohol level (0.10 81: 

pendent of the disposition of the 

officer to 
The law does not authorize the arresting 

eize the license and serve a notice of suspension. 
ndled entirely by the department after receipt of 

Notice of suspension is served by mail. 
suspension is stayed pending 

he Enforcerent Officer. The officer who arrests 
a person for operating or attempting to operate a 

le with an excessive blood-alcohol level (defined to 
ercent or more by weight of alcohol in the blood) must 
Py forward to the department, a report, under oathp of 

all information relevant to the enforcement action. 
must include the following: 

The report 

1. Information which adequately identifies the person; 

statement of the officer’s grounds for belief the 
p&son committed the offense; 

e A certificate, meeting the requirements of law, of the 
results of blood-alcohol tests which were conducted8 and, 

8 copy of the traffic ticket filed with the court. 

repsrtmustbemade onaform suppliedbythe department. If 
the blood-alcohol test was not analyzed by a law enforcement 
of ficerp the person who analyzed the results must forward a copy 
of his certificate to the department. 

The law does not authorize the law enforcement officer to 
seize the drivers license of the arrested person. It also does 
not authorize the officer to give any notice of suspension on 

e department. 

e ent, Upon receipt of the officer”s 
sw0r rtment determines that the person’ 
operated with an excessive blood-alcohol level, the department 
must immediately issue a notice of suspension. The notice is 
sent by regular mail to the person at the last known address of 
record and to the address provided in the officer’s report if the 

3 Laws, ch. 505 5 1, West’s 1983 Maine Legislative. 
No. 7, p. 2662. The law was adopted June 27, 1983s 
es effective January 1, 1984. 
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ses diff@K* The 
days after mail 

The no%ice e ireason 
grounds for the $3 

the right of the erson to ~~~~e~t a h 
h such a regue must be made, 

If no hearing is requested , the department’s ac%ion b 
on the offkerns Sworn becomes final, and %he su 
comes effective, Hf a g is requested, the suspe 
ayed pending the hearing. If a hearing if3 held, the de 

us%make a final determination on the basis of evidence 
t the hearing. 

The term of license suspension is the same as u 
onvfction for operating with an excessive blood-alcohol level. 
% is 90 days for a first offender r and one year for a person who 

s one or more prior alcohol offenses within a period of six 

Request for a hearing must be made within 10 days 
the effective date of the suspensionc If it is, the 

will be stayed ending completion of the hea 
t may waive the O-day limitation and gran% 
after 10 days for good cause. including lack o 

of the suspension, but in such cases the suspens 
pending the hearing. 

e sole issue at the hearing is whether, by a preponderant 
evidence, there was probable cause to believe that the 
was operating or a%tempting to operate with an excessive 

alcohol level. 

Judicial review of the final determination of the department 
is available! but the suspension remains in effect pending that 
reviewp unless otherwise ordered by the court. 

~~ce~~~~~~u A work-restricted license authorizing 
ting to and from, nd within the scope f, the person’s 

loyment is available, in the discretion of %he department, at 
time during the period of suspension. Buch permits are not 
d.ctedi to f~~s~.~f~~~~~~s only, 



HPNNESOTA* 

Overview. The law provides for mandatory revocation 
period of 90 days) based upon the peace officer88 certifi 
of probable grounds to believe the offender was driving while 
under the influence, and chemical test results showing an alcohol 
concentration of 0.10 or more. The revocation appears to be 
effective seven days after notice of revocation is given. The 
peace officer who directs the administration of the chemical test 
is required to give notice of revocation where the test results 
exceed the legal level. The officer must take the offender’s 
license, and issue a temporary license valid for seven days. 
Administrative review (without hearing) is available at any time 
during the revocation period. Judicial review and hearing is 
available .if a petition is filed within 30 days of revocation. 
Nei r review stays the revocation. Opportunity for a hearing 
iS provided prior .to the effective date of the revocation, 

Action by the $nfoaccerentOff$eer. At the time a chemical 
test specimen is requested, the officer must inform the offen 
of the following: 

3.. That if testing is refused, the license will be revoked 
for a period of six months? 

2. That if testing indicates that the offender is under the 
influence, criminal penalties will apply, and the license 
may be revoked for a period of 90 days; 

3. That the offender has a limited right to consult an 
attorney, but this may not unreasonably delay administration 
of the test; 

4. That the offender has the right to have additional 
independent tests made. 

If the offender submits to the test and it indicates an 
alcohol concentration of 0.10 or more, the officer must report 
the test results to the department, and to the appropriate 
prosecuting authorities. The officer must certify the following 
facts to the department: 

1. That reasonable and probable grounds existed to believe 
the offender had been driving, operating, or in physical 
control of a motor vehicle while under the influence of 
alcohol or a contrshled substance: 

* Minn. Stat. Ann. $ 169.123 (Supp. 1983)# as amended by 
1983 LawsP ch. 3066 West’s 1983 Minnesota Session Law 
Service, No. 5. p. 1885. The Minnesota law was adopted in 
1976. It was subsequently amended. most recently in 1983. 
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at the same ti 
prosecution of 
recorded. 
or by the 1 
is limited 

The scope of the 

1. hether the pea d reasonable and probable 
gn nds to believe 
in physical 

as driving, operating, or 
control o a motor vehicle while under the 

influence of alcohol or controlled substances 

2. Whether the offender was 1awfuU.y arrested for violation 
of the state law against bile under the infl 
OK was involved in an or refused to t 
preliminary screening tee or took the screening te 
i.1. uacorded an alcohol concentration of 0.10 or more; 

3, Whether the peace officer informed the offender of hi 
rights and of the consequences of taking or refusing th 
test; 

4, Whether the test was taken and results indicated an 
alcohol concentration of 0,310 or more at the time of 
testingt 

5. Whether the testi ethod used was valid and reliable, 
and the test results accurately evaluated, 

Within 14 days of th ~~~~~ thecourtmustfile itsorder 
either rescinding or sustaining the revoc The deci n may 
be appealed to the district court. 

Hiscellane ovides that the department ma 
issue a limited t to conditions and limitation 
necessary to the interests of public safety to any offender whose 
license is revoked as describe above. In ctice Minnesota 
issues such li’mited licenses on to fiKst of ers. 

A person whose %icen e iss K@vQ&e on adrn~~~~t~at~v 
e~e~m~nat~o~ ject to rev tion 
ased on convi d Qffense# t is; 

Enabject to the third offense. 

that whenev 
u%tt be repo 
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icer must seize the Bicense amd give 

of the 8WOKln r 
about the con sf a sworn 
0 the test), 

provides as fol%ows regan ing the Kecei 
give to &he person: 

Tkie receipt given a person 8s provided herein shall 
e valid as a permit to operate a motor vehicle for a 
eriod sf thirty (30) days in order that the defendant 

processqd through the court having original 
qisdiction and a final disposition had; e . . 

The fact that the defendant has the right to 
of a deniaP 
on the fat 

rave assue such deferdan 

Paw provides 

ration of the receipt, 

iso Code 3-Il.-23 (Suppa 1983). The relevant 
~~~~~t~ were adde 83# effective JuPy 1, 198 



The period of suspension is the same as for a. refusal under 
the implied consent law. The period is 90 days, but if the 
person has a prior conviction for driving while under the 
influence, the period is one year. 

If the defendant does makeatimely request for a trial, and 
makes a written requesttothetrialjudgethatthetrialbe held 
within the 30-day period, and if the defendant is not afforded a 
trial within that period, then the department must issue a 
temporary permit valid for another 30-day period. 
defendant makes another written request for the trial to be held 
within that second 30-day period, and if the trial is not so 
held, the department must issue a third 300day permit. The law 
specifies that the defendant may not in any case be permitted to 
drive on such temporary permits for more than 90 days following 
the initial seizure of the license. 

Hearing. The wtrialm which may be requested by the 
defendant is apparently the only hearing provided. The law is 
unclear as to the nature of this trial or where it is to be held. 
It appears to be a judicial hearing, and it may be before the 
court having jurisdiction of any criminal charges growing out of 
the incident. It is unclear how it relates to the trial of those 
criminal charges. It may be that the two procedures are 
combined. 

.Miscellaneous. It appears that the court has authority 
after the expiration of 45 days of the suspension period of a 
first offender to reduce the remaining period or suspension 
and/or to issue a hardship license. 
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through the entire 
much of its 

fBE 
@ inffuenee, and 

in the person 
weight by weight 
if the department 
to the enforceme 

3. or% of the results 



law, including a detac able hearing re uest form. 
must forward the seized license and copies of the fo 
department along with %he verified report, 

The ~epa~%ment musk suspend the 

That the person was pan probable cause 
to believe he was driving a motor vehicle while t 
alcohol concentrati in the person's blood or brea 
was thirteen-hundr hs 'of one percent or more by 
welhght of alcohol in his blood, e e . 

Notice of the suspension is served by m il if it has not 
already been served by the officer. suspension is effective 15 
days after notice is given. If a hearin requested within t 
X-day period, suspension is stayed pen %he hearing, 

I% the persOnBs driving reco Of aPeoh 
related enforcement contacts during 
the period of suspension is 30 bans* 
of restricted privileges allowing drivin 
connection with, employment or an al 
the person has a prior alcohol relate 
five yearsr the period of suspension in one year, 

Hearing, Request for hearing must e made within 15 days of 
receipt of the notice of suspension. The person must surrender 
the license with the request if not ~revi~~s~~ surrendered@ 
department must issue temporary permi%s as necessary to stay 
suspension until the hearing process is completed, 

The administrative hearing is held in 
arrest was made, The law does not specify a 
which the hearing must be held. The sole issue at the bearing is 
whether, by the preponderance of the ev ce, the pers 
driving a vehicle while the person's aYc concentrati 
0.13 or more, The departmen% must note the person 0 
decision by certified mail, The decision comes final 15 days 
after certification of the letter unless the person files an 
appeal in,the circuit tour% in the county of the arrest. 

Hearing in the circuit court is a trial de nova. The 
specifically provides that it is to be conducted according to 
rules of civil procedure an not as an a eal of an 
administrative decision under the admin dues ack, 
The license suspension is au%0 %he court 
decides that a stay should mot 

iscellaneous, he use of a limi%ed li ense afte%- a 3 
suspension'for a firs offender is described bove 0 

The Haw requires successful complhetion of an alcohogb 
rehabilitation program prior to restoration of a license 
suspended under this law. 



es for manda 
8) Ei wlsitten cer 
ieer has reasonable grcxmds to believe the 

w~tb an aacmbol concentration of 0.10 or mQ~e~ 
chemical test. If the erson is later conv 

rzevoeation. is cancelled in favor 
conviction, but the adm~ni~t~ 

otherwise independent of the di 
erimfnal charge If the test results show 

tration of 0 or mope alre available, 
immediate no e of revocation on the p 

right to administrative a 
license, valid for seven 
at any time during the re 

Ktment must issue a tempoKa~y 

$I $ WfQL 
percent or more by weight of alcohol in 

tained while the person is still ~~eg~nt~ 
Q obtainer the test resultB# acting as an 

must immediately serve an order of revocation 
andp OR request of the peraonb 

d for seven days. The officer mu 
e right to administrative and judi 

henever test results are 0.10 or more, the officer muet 
prepare nd send to the department a written certific te that the 

able grounds to believe the 
n actual physical control of a vehic 

re by weight of alcohol in the 
mica1 test, A copy of the test resu 

be forwarded with the certificate. 

rtmplent. The department is 
be license of a person if test re 
by weight of alcohol in the blo 

test II The revocation period is 90 days, 

ipt of test reprults and the offi 
must determine whether revoca 

a'revseation order was not ser 
t must mail. the order to the 

’ Il.983 Laws, ch. 426 (A.& 167), Advance Sheets, 
Eegis onp 19830 Vol. II, p@ 1065, 

as a 3P and effective July lc 1 
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known address, Revocation is effective five days after the order 
is mailed, or upon expiration of the 7-day permit in cases where 
the notice was served by the officer, unless- the department 
issues an additional temporary permit pending a hearing. 

Hearing. A person whose license is revoked is entitled to a 
hearing. It may be requested at any time during the period of 
revocation. Upon such a request, the department must issue a 
temporary permit valid until the hearing is completed, A hearing 
must be conducted within 15 days of a request, or as soon 
thereafter as is practicable. If a continuance is granted at the 
request of the person whose license is revoked, the temporary 
permit must be terminated. 

The hearing is held in the county where the person 
requesting the hearin.g resides, unless the parties agree to 
another location. The scope of the hearing is limited to tke 
issue of whether the person had 0.10 percent or more by weight of 
alcohol in his or her blood at the time of the test, 

Judicial review of the hearing is available. The reviewing 
court may stay the revocation upon appropriate terms if a 
substantial question is presented for review which is supported 
by affidavits or relevant portions of the hearing record. Any 
such stay must be terminated if a continuance is granted at the 
request of the person whose license is revoked. 

#iseellaneous. The law authorizes issuance of a restricted 
hardship license which.permits driving to, from, and in 
connection with employment to a first offender after half the 
revocation period has expired. 

An administrative revocation as described above must be 
terminated if the person is convicted of the criminal charges, 
and the elapsed time of revocation must be credited against the 
period of license revocation imposed on the basis of the 
conviction. 

57 





Hearing. The person whose license is revoked is entitled to 
hearing, but the license revocation is not stayed pending that 

earing. The person may request the hearing at the time of the 
,,initial appearance ‘on the criminal charges, or at a later time. 

The hearing is held before a court magistrate, unless the 
pereon requesting the hearing asks that it be heard by a distric 
court judge. The hearing mu&z be held within three working day 
of the request if held before a magistratel or within five 
working days of the request if held before a judge. If the 
hearing is not held within those time limits, the revocation must 
be reecinded, unlese the person contributed to the delay. 

The hearing request must specify the grounds upon which the 
validity of the revocation is challenged. A witness may submit 
his evidence by affidavit, unleslsr subpoenaed to appear. The 
courtmayacceptastrue any matter stated intheofficer’s sworn 
revocation report unless that matter is contested by the person 
requesting the hearing, Determination of the issue8 is based 
upon the “greater weight of the evidence.’ The relevant issues 
are ae folhlowrst 

1, Whether the enforcement officer had reasonable ground8 to 
believe the pereon had committed an offense involving 
driving while impaired1 

2. Whether the person wa8 charged with that offense8 

3. Whether the officer and analyst complied with the legal 
requirements for taking the chemical tests and, 

4. Whether the person had an alcohol concentration of Q,lQ 
or more. 

The law specifiesl that the decision of the court upon the 
hearing is final and may not be appealed. 

Miscellaneous, No limited driving privilege is allowed 
during the ten-day period of revocation. 
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s3 
Cent, Code S$ 39-20-03.1, -Q3.26 

(6 11983) (D The law wae adopted in 1 
effective on July 11, 1983. 
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Action by the egadzment. Upon receipt of the officerEs 
report, .if it appears that the person was driving while having a 
blood alcohol concentration of at least 0.10 percent, the 
department must suspend the license. 
days upon a first offense, 

ension period is 90 
and one year if the person has 

a prior offense within five years. 

Hearing, opportunity for a hearing is provided prior to the 
effective date of the suspension if the person requests a hearing 
within five days after issuance of the notice of intention to 
suspend (the temporary permit). The hearing must be held within 
20 days after the date of issuance of the notice of intention to 
suspend. 

The hearing is held before a hearing officer assigned by the 
department and at a time and place designated by the department. 
The hearing must be recorded. At the close of the hearing, the 

ring officer must notify the person in writing of the findings 
of the hearing. If the hearing officer finds, based on a 
preponderance of the evidenceb that the person was operating a 
motor vehicle with a blood-alcohol concentration of at least 0,lO 
percent, the officer must immediately take possession of the 
persOnBs temporary permit. The issues which are relevant to this 
determination are the same as the elements listed above for the 
officer's sworn report. 

Judicial review upon the record# without taking additional 
testimony, is available if requested within seven days after the 
final decision of the department, The law specifies that neither 
the department nor the court may stay the suspension pending 
judicial review. The court must affirm the departmentas decision 
unless it finds the evidence insufficient to warrant it, The 
court may also direct the matter back to the department for 
presentation of additional evidence. 

Plfscellanesus, Apparently, hardship licenses are available 
to first offenders after 38 days of the suspension period have 
expired. 



The law provides foa: ~andat~Ky 
he officer’ test result 

days after notice 
avai8able, the mot 

‘8 effective date All this i 
e criminal 0 
avictiom for ing while under th 

etion by the Enforcement ficer, Amy arreste 
whos alcohol concentration is 0. or more as’ shown by 
breath testing under the implied consent law is 

license to the arresting officer, T 
ize any such license surrendered cx 

ring a legal search. If the license a 
fficer must issue a receiptonaformpr 
The receipt is a valid license for 30 days from 

The receipt form also contains a notic 
tive in 30 days. The officer is 

~~~~~~ the following to the department, either in 
ail, within 72 hours of the issuance of the receipt: 

1, The seized license1 

2. copy of the receipt issued to the offenders 

3. A written report of the test results; andl 

A sworn report of the reasonable grounds to believe 
oifender was driving while under the influence. 

ailure of the cfficer to file the report within 72 hour 
ffect the authority of the department to revoke, 

* Oklla. Stat. nn. § 47-754 (Supp. 19 The law was 
adopted in 1 but the relevant previsions did not becsme 
effective until July Is 1983, 
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concentration of 0.10 sf more3 and, 

6, Wkether the bkosd of reath specimen was obtained within 
two bouns of the 

The- hearing must be recor 
may be rescinded or sustakned. 

the revocation 

cel~aneo~s, Other rizes the ulrts to modify 
revoc ns in order to a%le ship rePat to employment. 



The law provides for mandatory suspension (90 
days for a first offender) based upon the officerss s 
of test results showing an alcohol concentration of or more. 
The suspension is independent of the disposition 
charges. Immediate notice of intention to suspend is given by 
tbe enforcement officer, who also seizes the persones Oregon 
license and issues a temporary permit valid for’30 days. 

nity for a hearing is provided within that 30 day period, 
pension is effective upon expiration of the SO-day permit, 

forcemsrent Officer. If a person t 
the implied consent Paw hasa level of alcoholintbebloodwhi 
constitutes being under the influence (0.08 percent or more 

ight of alcohol in the blood, based upon analysis of bloo 
reathp or urine) I the officer must do all of the following: 

1. Seize the person’s Oregon drivers license! 

2, Provide the person with a written notice of the 
department’s intention to suspend the license on a form 
which also explains the person’s rights under the law; 

3. If the person is qualified and has surren a valfd 
license, issue to the person a temporary d ving permit 
valid for 30 days8 and, 

4. Within the period of time specified in regulations, 
forward to the department any license seized, a copy of the 
notice or intention to suspend given to the person, and a 
sworn report of action taken under this law. 

The officer’s sworn report to the department must disclose 
aPI of the following: 

1, wh r the person was under arrest for hi1 
under influence at the time a test was re 

2. he&her the officer had reasonable grounds to believe, at 
the time the test was requested, that the person had been 
driving while under the influence; 

3. hether tbe level of alcohol in the person’s blood, a 
shown by the test, was sufficient to constitute being under 
the influence (0.08 or more); 

* 1983 Laws, ch, 721 (SOB. 7101, Commerce Clearing Housep 
ession Laws Reports 1799. This Paw was a 

B. but it does not take effect unti 
so1 1983 Laws, ch. 722 (H.B. 2420) 

LawsI ch. 822 (H.B. 2826) I CCH ASL 

64 



sting the tesat 

tat uipment, and 
ure 

may gnmt a hear 
after the ax-r 
zequeet ia sb 

aye of the 
red within 
department 
an 10 days 
e a tirnbt1y 

to hold the 

The heari 
department in t 

county court 
days of the 

The review is 
The suspension 

is available 
rior offense 
days of the 



on 

lcohoP content of of 
officer makes a deter 

The peris of suspension is 9Q days on 
ension, and B20 day8 on a second ot subsequent 



Bearing. Upon written 
ten days of the atreat@ the 
is held in the county whe 
partiesr agree to a differera 
within 30 days of the d 

rson reeceived within 
grant a hearing. It 

occurred, .unless the 
ring must be held 

The hearing must 
of whether the officer had r 
perrson was operating a motor 

and muet cover the issues 
e grounds to believe the 
in violation of the law’ 

which prohibits driving while under t 
results of the chemicals test, 

e infiuenc&, and the 

Judicial review may be obtained by filing a petition with 
the court in the count 
of the department’s fin 

n .resides within-30 days 

limited to a review of t 
e courts jurisdiction is 

department’s decision w 
ermine whether ornotthe 

liscellansoo8, 
hardah$p permit durin 

issuance of a 



verview. The law provides for mandatory su 
revocation ( 0 day suspension for a first offender) 
test results showing an alcohol concentration of Q 
molce. This license action is independent of the d 

chaxgeaa, Immediate notice of the departme 
nd OK revoke the license is given by the 
fixates the person's Washington license a 

temporary license valid for 45 days to a person who surrenders a 
current8 valid license. Opportunity for a hearing is provi 

fthin the 45 day period of the temporary license, 
license action becomes effective when sustained at the hear 
or upon expiration of the temporary license, whichever is first. 

ction by the Enforcement Officer. 
ed with all the legal requirements applicable 
and the results show alcohol conce 

the officer must serve noti 
to suspend OK revoke the license. 
any Washington license held by 
renders a current, valid lice 

permit valid for 4% days, 

officer must immediately forward to the e~artme~t any 
cated license and a sworn report stating the ~~~W~~~~ 

1, That the officer had reasonable grounds to believe th 
erson had been driving or in control of a vehicle while 

er the influence; 

Q That, after being warned of the consequences as required 
91 1-b the person refused to submit, or submitted, or a 

test was taken without consent@ whichever is appropriate; 

3. That the applicable requirements of law were met before 
nistering the test, and the the test was adm~n~st~re 
rdance with statutory requirements; ando 

hat the results of the test indicated an al 
entration in the personas blood of 0.10 percent or 

The department must 
9Q days on a fi 

license for a period of one 
n five yearsr and for a period o 

bsequent incident within five years, 

3 Lawsb ch. P 0 S-11, 24, Washington 1 
73Q.a The law was approved May 111 1. 
sections are not effective until Janus 
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hearing order 
cases where rm 

b effective upon 

of the date 

y where the 
ef location, 

opted by t 
of the issu 

HW report. In 
er arn2st is ari issue. 

e whether the 

available in 
fdence OK the 

filed withirl 
The P-eview 
re alleged, 
ue alone. 

EtK fsd have 
e to a secaend 
license if3 not 





The law also specifies that upon receipt of the of%Pcer's 
statement@ the department must search all appropriate recoledi3 of 
the person for prior offenses relating to driving while under the 

ewe, and must forward an a 
ithin 48 hours, 

atract of any to the police 

heap: 
r-mm eubmitra a written request for a 

heaoring 
f receipt of 

o~~o~tun~t~ must be pleovi 
e revocation notice, 8 

e 
ommissioner or a designated 

hearing must be before 
and must be held within 

ays of the request, unl 
apron 

s postponed OK continued. 
i.@r stayed pending the ~e~~~ng~ 

law requlBres the comm~~g~omeK t 
to the following issuest 

make specific findings 

a~~elrrting officer had ‘reasonable grounds to 
tron was driving while under the influence; 

Whether the person was lawfully arrested for an offense 
Evolving driving while under the influences and, 

3 the tests were administered in accordance with 
t ens of Paw. 

he law specifies that the principal issue the hearing is 
efson drove a motor vehicle i&e under the 

rice of alcObolp any controlled substan , OK drugs, oh 
icle while an alcohol concentration in 
percent 0~ y weight. 

If the commissioner wakes erse to the 
on the principal. issue, revoked fog 
of six months or fQE ealcs if the 
as previously 6een suspended under this pnovision, or 

e of the offender if the license has previously been 
ore than once under thirs provision, 

tio~a~l~~ the commissioner may eione which 
the nature and onsequences of , and these 

ticms affect th period of irevocati if a death 
s cmduct was revocation 

is ten years or life, depending up ffender's prior 
of suspensions, If a death res the offender"a 

the revocation 8 five years or 



on the prior record. If bodily injur 
revocation period is two ears or ten 

ding upon the prior re 
upon the preponderance of 

e determinations parallels a separate 6 
other law. 

Hf the commissioner finds in favor of t 
ssues discussed above# the revocation order must b 
odified to be consistent with the findings. 

the offender, judicial review is a 
tion order will not be stayed during th 

unless the court orders a stay following a 
ng that there is a reasonable probability that 

ail upon the merits and that irreparable 
a stay is not granted. 

BsceBlaneous. The law contains provisions relating to th 
eissuance of a license revoked for various ti 

Each provision specifies a minimu 
requires the offender to successf 

am and to pay all associated costs 
re the revocation period is six m 

e1 the minimum period of revocation which m 
restoration can be made to a person who me 

ualifications is $0 days. 
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CJOKPARISON OF STATTE LAWS 

Revocation on Administrative Determination (ROAD) 

This portion of the report compares the ROAD provisions and 
the laws of 19 states which provide for revocation or suspension 
on the basis of an administrative determination that the person 
drove a motor vehicle while having an unlawful alcohol 
concentration or .while otherwise under the influence. The 
comparisons are in.chart form. In the charts, the.following 
abbreviations are used for the states: 

Alaska . . . . . ..*...*....*....e.....a.*.. AK 

Colorado . . ..*........................ co 

Delaware .*...........*............... DE 

District of Columbia .......O.e.Oa...a DC 

Indiana . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . IrJ 

Iowa ................................. IA 

Louisiana ............................ LA 

Maine ................................ ME 

Minnesota ............................ MN 

Mississippi .......................... MS 

Missouri _ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . MO 

Nevada ............................... NY 

North Carolina ....................... NC 

North Dakota ......................... ND 

Oklahoma ............................. OK 

Oregon . . . . . . . . . . . . . . . . . . . . . ..o....... OR 

Utah . . . . . . . . . ..*.m.-.................. UT 

Washington ........................... WA 

West Virginia ........................ WY 
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The ModeB Law doesn"t deal with the interstate aspects of 
sewocation on administrative determination because the ~Qrn~a~a~~e 
s&ate laws dono%deal with that aspect of the probliem. At some 

in %he near future, as the concept of revocation 
ative determination is accepted in moEe and more stat 
e necessary to deal with the following issues: 

merit revok rivi 
lawe should n be 

ome stdx?? 

ort be made in all1 c or only in those 
ate alsohas a ROAD 
ing while under the influence on the basis 

f the same incident# should the conviction also 
he home state? Hf the person is acquitted or 

that disposition of the cri inal charges also 

ough the ROAD law does not address these qestions, s 
ta%e pver licensing laws, those with provisions comparable 

Uniform Vehicle Code (WC) S 6-202 [cjr already require rep 
1% suspensions and revocations to the nonresidentas home 

most state driver licensing Paws have provisions comparable 
Q UVC S 6-202 (b) which require or authorize reporting 

of nonresidents to the home state. 

state driven licensing agency receives the ki 
above that one of its ~i~~~~~ 

revocation ow inistrbtive deter 
should the age give effect to tha 

For examplep if a person licensed in state X has his or her 
~~~~e~~de~% privilege revoked on administrative determination in 
seaee ?lB should state X also revoke the personBs drivin 

s3 ShouPd that action be mandatory or discretionar 
hearing in state X be provided? Should the Em 

n by state Y constitute an "alcohol or drug relat 
e~~~g~ern@~t contact" in state X for purposes of section 6 of t 

?hW'P 

Although the Model RQAD Law does not address % 
the driver licensing laws of several states auth 
licensing agency to "give such effect to conduct of a 

n ano%her s%a%e as is provided by the laws of this 
duct occurred in this State." These laws are 
203 (c) (Supp. 1979). These laws would allow 



the agency to give effect to an administrative determination 
revocation in another state. hany states have laws similar to 
WC SS 6-203 (a) and (b) which allow the home state to suspend or 
revoke the license of a resident on the basis of a in 
another state, 

3. Should the enforcement officeg take gossessionr of 
driwers license issued by another state? 

The Model ROAD Law now provides (S 5) that an enforcemen 
officer takes possession of the arrested person's license $I?&& 8. 
it is issued by the state bn which the arrest occurse xn this 
re8pectp the Model agrees with the laws of eight states. Seven 
other state8 with comparable laws require the officer to take 
possession of any licenzae, regardless of where issued. 
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Increasingly, public conern has turned toward the problem- of drunk 
driving e Every year, over half of the fatal&ties occurring on onr nation’s 
highways involve persons who are operating motor vehicles while under the 
fnf luence of alcohol. In response to thfs con rn numerous State 
tures have begun to pass stricter laws to deal th the problem. 
approaches taken by the various States have varied consi erably , at the 
forefront of this movement are statutes ch allow a State to suspend 5m- 

rily a person’s driver’s License upon estab~~s~ment* usually before an 
administrative officer, lof probable cause to believe that the person was 

‘operating a motor vehicle whfle under the influence of alcohol. 

These statutes generally are of two types: those that allow suspension 
without a pre-termination hearfng upon the establishment of both probable 
cause for arreat and the refusal by’tbe driver to submit to an alcohol test, 
and those which will allow termination upon the certification by the arrest- 
ing officer that the driver was operating a motor vehicle while under the 
influence . 

An example of the first type of statute is that which was recently en- 
acted in the State of Minnesota. Under Wnn. Stat a Sec. 162.123, the Com- 
missioner of Public Safety may summarily suspend an individual’s driver08 
license for a period of 90 days upon certification by an arresting officer 
(I) that there was probable cause for the officer to believe that the driver 
was operating his motor vehicle while nnder the influence of alcohol and (2) 
that the driver refused to submit to a chemical testing procedure to deter- 
mine the, actual alcohol content in kis blood.* Mbnnesota does not 
provide for a hearing prior to suspension, y request an admin- 
istrative review of MS suspension which mnst be provided within 115 days 
follswing his request. If not satisfied wfth this administrative review, 
the driver may then request a judicial heardn 

An example of the second type is We Va. Code Sec. P7C-U-2, which al- 
lows the summary administrative suspension of a driver’s license merely upon 
the certification by the arresting officer that the drfver was operating a 
motor vehicle while under the influence of alcohol ., Much like Minnesota, 
West Vfrginia will, provide the driver with a post-termination hearing if the 
driver so requests. 

Regardless of which procedure is followed, such su aEj! admfnistratPve 
suspensions of an individnal’s driver” s license raise important questions 
regarding the provisions of procedural due process. The United states 

*At least 13 States allow immedllate summary suspension of a driverqs lfcense 
for refusal to submit to alcohol level testing. These include Alab 
Alaska, Delaware, Iowa, Maine $ ‘Massachusetts, Minnesota a Hissinsi 
Missouri, Montana, Rhode Island, New Hampshire, and Mex Bcs e 



Supreme Court has recognized the fact that once a drivers83 license has been 
granted to an individual he acquires a property interest in that license. 

Once licenses are issued, . *. their continued. possession may be- 
come essential in the pursuit of a livelihood. Suspensfon of 
issued licenses thus Pnvolves state action that adjudicastes impor- 
tant rights of the licensees. In such cases %he licenses are not 
to taken away without the procedural due process required by 
the Fourteenth Amendment e Ball 87. Burson, ho2 U.S. 535, 539, 91 
S. Ct. 1586, 29 L.Ed. 2d 90 (1971). 

Since a person clearly has a proper%y interest in the continued posses- 
sion of a driver’s license, it therefore must be detgrmined whether summary 
suspension procedures such as those utilized in Minneso%a and West Virginia 
meet the requirements of procedural due processs 

Tradirlonal Areas 
Suspension km% 

The U.S. Supreme Court traditionally has recognized certain areas in 
which property may be seized summarily without affording the owner a pre- 
termination hearing. These areas have included: 

Protection of national security during wartime. 

Protectlon of the federal government’s revenues, 

Protecting the public against economic injury, such as collapse or 
mismanagement of banking institutions o 

Protecting the public health from unsafe food and drugs.** 

The concept of summary StLte action arises from two distinct sources. 
The first of these is the nineteenth-century concept of broad police powers’ 
whereby the State is capable of exercising its authority to protect the pub- 
lic health and welfare from either actual or perceived threats to its well- 
being. Freedman at 3. The second sour”ce is %he tort law concept that an 
ind$vfdual Ils entP%Bed %o use self-help without resorting to legal procedure 
in order to abate a nuisance. NopOth Ameticczn Cotci Stooge v * citg of 
Chicago D 211 U.S. 306, 29 S.C%. 101, 53 L.EdL. I.95 (1908) a 

Nulnth kme~iean Cotd Stopage , one of the first cases recognizing the 
government’s power to confiscate property summarily in order to preserve the 
public health and safety. The case involved the attempted seizure by 
Chicago authorities of spoiled poultry under the provisfons of a municipal 
ordinance authorizing such a seizure. The owner of rhe processing plant in 
whfch the chickens were held refused to allow the Chicago authorities into 
the plant, and in response they would not alLow the owner %o further conduct 
business. The Supreme Court upheld the action of the Chicago authorities, 
recognizing that the legislature has broad power to protect the health and 

**Freedman, “Summary Action by Administrative Agencies p 40 U l of Chi. L.R.l 
(1972). 



safety of its citizenry and can determine that because of practical eonsid- 
erations and the perceived threat to public health that a pre-termination 
hearing is not necessary. "The right to so seize is based 
and the duty of the state to protect and guard, as far as pos 
and health of its inhabitants." North Am0rtaan~ Coed SW 
315. - 

A case similar to North Americcm Cold Stolvrge, also involving food pro- 
ducts, IS John Quincy Adams v. Cit# of Milzxzukee, 228 U.S. 572, 3 
610 (1913). In A&me, a dairy farmer who lived outside the City of 
kee sought to enjoin enforcement of a. Mi'lwaukee ordinanCe which allowe 
mary seizure of mislabeled milk which was attempted to be shipped into t 
city. The Court upheld the Milwaukee ordinance, recognizing the broad sco 
of the police power available to protect public health and the fact that 
confiscation was the only manner in which the city could efficiently prevent 
the unwholesome milk from being Introduced into the-market. 

Both Adams and North American co&d Storage recognized that praetiesl 
considerations could allow the State. to take summary action ainst the in- 
dividual where, as was the case in North American, provi n of a pre- 
seizure hearing would have, at worst, permitted the poultry onto the 
during the pre-seizure stage and,would have, at best, necessitated tb 
cal and administrative burdens of guarding or impounding the meat before 
during the hearing. In both cases the Court felt that 'requiring pre- 
termination hearings would have defeated the government's substantial inter- 
est in preserving public health. 

Two later cases recognize that the concept of summary action may 
panded beyond the area of public health and safety. In Pahey v. MaEZsnee, 
332 U.S. 245, 67 S.Ct. 1552, 91 L.Ed. 2030 (1947), the Court recognized that 
the area of permissible summary action includes the take-over and regulation 
of a savings and loan institution. "The delicate nature of the institution 
and the.impossibility of'preserving credit during an investigation has made 
it an almost invariable custom to apply supervisory authority in this sum- 
mary manner." Fahey v.MaZlonee, 332 U.S. at 253. 

The Fahey Courtqs determination turned largely on practical eonsidera- 
tions and historical precedent. It recognized that in order to maintain 
public confidence in both the specific institution involved and in the 
ing system as a whole it was necessary for the government to be empower 
take prompt action in. order to remedy the apparent mismanagement of the 
bank. Further, the banking industry had been traditionally subjected to 
pervasive regulation. 

In Ewing V. Mytinger & Cassetbepry ) 339 U.S. 594, 70 s.cto 870, 
L.Ed. 1088 (1950), the Court allowed the expansion of the summary acti 
concept into the area of mislabeled drugs. The case involved the summary 
seizure of a misleadingly labeled food supplement (NutrPlite) wbieh was nei- 
ther dangerous nor harmful to the public health. The Courtqs deci n was 
based on two considerations. The first was that the legislature. 8 the 
power to determine those concerns .which are serious enough to enable tbe 
government to act summarily, and the second was the application of a eirn~~@ 
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elancing test-- striking a belance between th pub1 ic ood serv 
seizure end the private harm 

by ehe 
ich u1a Kesult : 

rem weighed the potential injury to ehe public from mSisbrama- 
cles agaiwst the injury .to the purveyor of the article from 
rary interference wdth its d~~tr~b~%~~m and decided in fe- 
the speedy, preventative d&ice of multiple seizures. 

would impair or destroy the effectiveness of that device %tf we 
sanctfoned the interference which a grant of jurisdiction to the 
m.~thi~t court would entail O i3~i~~~, 339 U.S. at 601-602. 

Summary a,ctfon has also been allowed in the areas of eacurftdes regula- 
tion and government-related) private employmen% e Ita R. A. HoZman d Co*, v. 
Securities d Exchange Commission, 229 F02d 127 (D.C. Cir. 1962) a broker 
sued the S.E.C. to have declared invalid a Commission order rescinding the 
petitioner’s exemption from a registration requirement for a specific sto~~k 
ds5ue . The Court held that %he summary rescission of petitioner’s exemption 
was cons%i%utlonah * “In a wide variety of situations, it has long been rec- 
ognized %ha% where the harm to the public is threatened, and a private in- 
terest infringed is reasonably deemed t? be of less importance, an official 
body can take summary action pending a later hearing.” 8. A. Hozmapz ,j CO a 
229 F.2d at 131. 

86, 
Iln Cafeteria &I ReetauPant Morker6 VnCovt, Local 373 w. AkEZroy, 367 U.S. 
81 S.C. 1743, 6 L.Ed 2d 123Q (1961) the Supreme Court allowed the sum- 

ary suspension of a security clearance granted to a civilian employee work- 
a% a secured naval ins%aPlationb In debermining &ether or not a 

mination hearing should have been afforded the civilian employee, 
Court again. applied a sSmple balancing test simillar to that uaed in )&{n~ e 
I. . ..bC)onsideratbon of what procedures due process ma:y require under 
given set of circumstances must begin wi%h e determination of the precise 
nature of the government function involved as well as of the private inter- 
est that has been affeceed by governmental action.” Ca,f eteda B Re&xzurant 
WOPk8406' ehziogl, 367 UeS. at 

The UP% also recognfeed that due process is not a fixed standard to 
be s~~~~ed to alI cases bu% rather is dependent upon 8 balancing of both the 
nature of the private interests and of the public Pntereets involvedo ” The 
Fifth ~endme~t does not require a trial type hearing in every ~~n~e~v~b~~ 
case of government impairment of private Interest Be D *The very nature of 
plgocess negates any concept of inflexible procedures univer@allly s~~~~~eb~@ 

imaginable situation -” Caf~tepaia & Reetawant idsrkersck Vnion~ 367 

The case5 referred to in thle section ve generally been clsssif%ed &LB 
~rne~~en~y doc%rine ciw+e5 b However 9 Ezaing 

and Cqf’etwiia Q Ilastatd~ank iYortir% Vniopl v8 !&EZ~oig ;samgly 
the so-called emergency a~~tK~~e is often appdie 

no% necessarily fnvolve emergency conditions. 
t0 slpply El b tee% In which the 

ail frat#?!rest is cet of the degree of p 
fhim the! eummety p9 of gPapetty. 

ree %o whit\% the ~~v~~~rn~~- 



tal objective will be defeated by the providing of a prior hearing, (4) 
practical considerations including administrative and,f$scal burdens, and 
(3) the degree to which the private interest will be harmed as a result of 
the summary seizure of the property. 

In addition, when upholding summary action, the Court has recognized 
that the injured person will have a private tort action against any public 
officers who abuse their authority. North American Cold Stoourge v. City qf 
Chicago, 211 U.S. 306, 316. 

The Mathswe v. BEdtidgs 
Standard for Due Proccas 

More recent cases have further refined the balancing test which the 
Court will apply in order to determine whether or not a hearing is necessary 
prior to the deprivation of a property interest. The test which the Court 
has relied upon most recently is that which was set out in Mathea v. 
Eldridge, 424 U.S. 319, 96 S,Ct. 893, 47 L.Ed. 2d 18 (1976). 

Although the test originally applied in Mathews was used to determine 
what type of hearing was necessary prior to the deprivation of a proper- 
ty interest, later cases have used the same test in order to determine 
whether any hearing is needed before the government may act. The test is 
expressed in the following language from Mathews: 

[I)dentification of the specific dictates of due process generally 
requires consideration of three distinct factors:, first ; the pri- 
vate interest that will be affected by the official action; sec- 
ond , the risk of an erroneous deprivation of such interests 
through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and s finally) the 
government’s interest, including the function Involved and the 
fiscal or administrative burdens that the additional procedures 
would entail. Mathews, 424 U.S. at 334-35. 

Implicit in the Mathews analysis is the consideration of two additional 
factors. The first of these, related to the nature of the private interest 
affected, is the degree of deprivation which the private party will suffer. 
The Court has indicated that the severity of deprivation can be determined 
by examining two factors: the degree to which the private parties may be 
compensated for their loss of property and how long they will be deprived of 
their property until some type of a post-deprivation hearing Pa afforded. 
Mackay v. Montrym, 443 U.S. 1, 99 S.Ct. 2612, 61 L.Ed 2d 321 (1978). Set- 
ondly, when considering the nature of the government’s interest 9 it is also 
proper to consider whether or not that interest would be defeated or severe- 
ly limited by the time delay which is inherent in the provision of a hear- 
ing. 

The Government’s Interest in Maintaining Highways 

Applying the Mathews analysis to the situation whereby a driver’s li- 
cense is suspended summarily when a driver is arrested for drunk driving 
suggests that the Supreme Court would allow such action. The Supreme Court 
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has several times recognized theft the main 
prevention of autsmobile 

MORC recent cxse 
a driver’s license upon refusal 

s in summari- 
ly seizing mislabeled drugs or destroying spoiled food etuff5 o0* MO&Q we 
Montrym, 443 U.S. rat 17 (119789. 

ln order to apply the Mathews v. EZdridge analysis go driver’s license 
suspensions, the nature of the private interest must also be examined. The 
Court has recognized that wM.le the property interest which a driver holds 
in his driver’5 license is important, it is not of the 5ame magnitude a5 are 
other interests ) i .e *, disability payments. 
recipients in Eldtidge) 

“Unlike the Social Security 
who at least could obtain retroactive payments if 

their claims were subsequently sustained, a licensee is not made entirely 
whole if his suspension QP revocation is later vacated. On the other band D 
a driver’s license may not be so vital and essential as are social insurance 
payments on which the recipient may .depend for his very subsistence.” Dizon 
v. Love, 431, U.S. at 113. 

The degree to which a driver may suffer such irrevocable harm will de- 
pena, to a large extent, upon the length of time the driver is without a 
license prior to the hearing. “The duration of any potentially wrongful 
depbivai0n of a property interest is an important factor in assessing the 
impact of official action on the private interest fnvd.vea.** Ml%ckey v. 
MOntP&!m, 433 U.S. at 12 (19789. Therefore, in order for a summary suepen- 
eion to ccamply with the Mathews ve Bldtidge aape prosesa standard, the Ssate 
fd20da provide some type of post-suspension hearing almst Pmmediatefy. 
Thie approach has been followed in virtually all State5 which allow such 
summary suspensions. 

The Risk of Error Inherent in Summary Procedures 

Finally, the third part of the Mathetis analysis must be appl$ed to de- 
termine the likelihood of an erroneous deprivation as a result of summary 
driver’s license suspensions and whether an alternative method would suf- 
fice. The current Court 5eems to believe that the risk of such an erroneous 
depaivk3tbn is small in relatism to the important governmental interest 
which is served by removing a drunk driver from the b~gbw~~sa 

In Mac?cey v . Mont Pym B 443 U.S. 1, even the existence of a factual dis- 
ute a5 to whether the defendant had refu5ed a b~~athal~~er test did not 

ehake the Court”s confidence in the initial report of an arresting officer. eo .o.[w]hen dispute5 as to historical facts do arise, we are not persuaded 
that the risk of ermt inherent in the statute’s initial reliance OBI the 



representation of the reporting offdcer is so substantbal gn itself 
require that the Commonwealth stay its hand pending the outcome of an 
dentiary hearing necessary to resolve questions of credibiMty or ~~~f~~~~s 
in the evidence .” Mzokeg ve Mmtrgm, 443 U.S. at 15. 

The Court’s current attitude toward the summary suspension issue e 
best be undertood by a careful reading of Mackay we Montrym, ‘443 U.g. 
(1978)) discussed earlier. Muaks~ involved the summary suspension of 
dividual’r driver’s license for refusing to suhit to an alcohol 
analysis test following his arrest for driving uuder the influence. In 
accordance with the relevant Massachusetts statutory provision, the arrest- 
ing officer certified to the registrar of motor vehicl that he had 
able cause to believe that hontryu has been operating s automobile 
under the influence of alcohol and that Xontryu‘ had refused to take a 
breathalyzer test. The registrar then suumarily suspended Hontrym’s Xi- 
cerise. 

Chief Justice Burger, writing for the majority, upheld the eonetftu- 
tionelity of the Massachusetts law, holding it to ‘be a valid exercise of 
legislative authority in advance of the cause of highway safety. %n 
opinion, the Chief Justice applied the three-step analysis used in 
v. EEdridge in coming to his coaclusion. This included an examination of: 
(1) the nature of the private interest being abrogated by governmental ac- 
tion; (2) the possibility that the suumary suspension of Montryu*s dr$ver’s 
license would result in an erroneous deprivation; and (3) the ~rnp~~t%nce of 
the governmental interest being advanced by the use of summary procedures. 

In addition to ruling favorably for the State on all three parts of the 
Mat)lews analysis, the majority was unable to distinguish McZckey from %XOn 
PI. Love, 431 U.S. 105 (1977), an earlier case whPeh involved the summary ad- 
ministrative revocation of a driver’s license. In DSa~on, &he Court upheld 
summary, suspension and distinguished it from the earlier driver’s Pieense 
suspension case of Bett v. Bur8On, 402 U.S. 535 (1971) which concerned the 
constitutionality of a Georgia statute pandating the suspension of a driw- 
er’s license when its holder was involved in an sccident but failed to 
a sufficient bond to cover any potential civil Piability for damages. 
Iike Bell, both L&mz and Mzckey concern a matter about which the State 
a great deal of concern; namely, highway safety.* This factor fully distin- 
guishes Bet2 v- Bumon, where the only purpose of the Georgia statute there 
under consideration was “to obtain security from which to pay any ~u~grne~~~ 
against the licensee resulting from the accident,*’ BeZZ v. Bison, 4 
at 540. Dixon and Ma&es, however, both we.. involve the constituti 
of a statutory scheme for administrative suspeoeion of a driver ss 
for statutorily defined cause without a pre-suspeasioa bearing, lcm each, 
the sole question presented is the approprfato timing of the legal 8 
due a licensee. And, in both cases e that question must be detarm Y 

*See Chriener v* CompZeta Auto Wunsit, 645 F.2d 1251 (6th Cir. 19 
a civil rights action was defeated because the company’s hiking pr 
while in effect discriminatory, were related to the goal of mainta@du 
safe highways. 
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reference to the factors set forth in Et&&+.” 
U.S. at 11. 

ntrym, 443 

. 

In Mackey, 8 5-4 declslsn in which St ashal B ) and 
Stevens dissented) much of the mejQHltyqs t 
statute was based on the fact that under the ~&ssa~b~~e~ts Paw a driver 
whose license was suspended was provlded with an 1 edlate post-suspension 
hearing before the registrar lf he so desired. Pn e major1 ty’ 6 judgment, 
thls provision of the statute was relevant to two factors of the ji&z%he@s 
analysis. First, by mlnfmlzlng the smount of time during which Montr 
could be wrongfully deprived of his license, the Court felt that the first 
factor of the Idathem analysis, the degree of private harm suffered as a re- 
sult of the summary action, would be mlnlmized. Second p the majority also 
felt that providing a prompt post-suspension bearing would minimize the 
change that a license would be suspended erroneously, the second factor of 
the ?&them analysis. 

While the !&ckey Court felt that provldlng a prompt post-suspension 
hearing was a major factor in allowing the Massachusetts statute to stand, 
it did not fee% that the fact that the suspenslon was predicated who%%y upon 
the report of the arresting officer was a threat to the statuteqs constltu- 
tlonality. Rather B the Court seemed to fee% that the arresting po%ice of- 
ficer would be in a better position to determine if the driver had been vlio- 
latlng the drunk-drlvlng Paws than would the registrar. “The officer whose 
report triggers a driver” s suspension is a trained observer -and lnvestlga- 
tor o He is, by reason of his tralnlng and experience, well sulted for the 
role the statute accords him in ,the pre-suspension process -*’ MQckey v. 
Montrym, 443 U.S. at 14. Also see Bamy v. Bamhip 443 U.S. 55, 99 S.Ct. 
2642) 61 L.Ed. 2d 365. Fur thermore, as discussed earPier S any abuse of 
discretion by the police in regard. to the pre-suspension process wou%d ex- 
pose the officer to persona% llablllty for any harm suffered by the llcen- 
see. See wpa, at 10. This D the Court felt, was a sufficient safeguard to 
minimize the risk that a license would be suspended erroneously. 

Balanced against at the !&etiy Court saw as a minimal deprivation Q% 
property and a low risk of error 1s the strong governmenta% interest in 
highway safety. See supm at 11. While much of the dissenting oplnlo 
&eTcey focused on the fact that the Uassachusetts statute was merely s 
alty for failure to cooperate wlth the police, the majority opinion firmly 
acknowledged the statute’s relation to the *‘paramount interest t commoR- 
wealth has in preserving the safety of its public blghways @. . *” ckey we 
Mont7-p, 443 U.S. at B7. The resu%t in Maokey was that the Court uphe%d the 
summary suspension of Montrym driver’s license despite the lack of a pre- 
suspension hearing D 

While the four t&ckey dlssenters have by now probably been pared to 
three with the departure of Justice Stewart, they did bring out two points 
which may be useful in attempting to draft a statute allowing summary sus- 
pension. The first of these is the penal appearance of the Massachusetts 
law. While those who refuse the Massashusetts breathalyzer test wil% suffer 
the suspension of their driver” s licenses, those who take the test and fal% 
wi%% not be exposed to the same fate unless a conviction is obtained. Such 
a conf%ict%ng a proecb weakens any argument that the purpose of the Paw fs 



to remove drunk drivers from the highways. 
grated the value of the post-suspension hearing pr 
of considering the merits of the auspeusi 
limited to a consideratioo of whether the 
cient data upon which to base a suspens+on (i .e ., 
.al) and to au examination of the report for cleric 
%y limited review was not Bbought to be suf 
essentialy uo power to prevent suspension when provided witb 
meets the statutory requirements. In addition, 
pxoachs the licensee was not infonaed of 
bear fng e Such a failure, in the dissenters” 
licensee and was another factor in their 
statute had denied Montrym procedural due process. 

The import of the MarCkey decision is that the current 
to allow the use of summary proceedings for the suspensio 
license upon arrest for drunk driving. Furthermore, if 
vide a prompt (probably within 10 days) post-suspension 
substantive issues could be considered by am officer 
overturn the suspension, even the dissenters in Wk@y 
support summary action. 

., 

The Burger Court"8 receptiveness to the interests 
suspension has also been indicated in several more ret 
similar actions e In Barry V. Barehi, 443 U.S. 55 (1~9) 
the summary suspension of a horse trainer*s license upon a 
of his animals had raced while some illegal dru 
Barry D the Court recognized that the harm to the indivi 
euPt of the summary action could be severe. aowever , they 
that the State had a strong interest in maintaining %be in 
racing system and that initial reliance upon the report 
ministered the blood test to the horse was acceptable. 
%berefori3 appropriate. However, &Pry emphasizes %hat ev 

urt, a prompt post-suspension hearing must be afforded 
der to validate the summary action. The need for a pro 
hearing has also been emphasized in C&%bn v o Ci*# Qf 
105.5 (7th Cir. 1980) in which the summary ~~a~e~a~o~ o 
following an internal investigation was upheld. 
&my v. Bamhi , emphasized that summary action was 
employees were provided with a prompt later hearing- 

The Model for Analysis 

the U.S. Supreme Court has declared the releva 
to summary suspension of driver licenses to be that of 

It so stated in D&On v. LOW and .!@Ckey v. Moat 
not state specifically that the appropriate analysis wa 

v. stdridge , in Barry v. Bawhi the U.S e Supreme Court a 
question of summary suspension of a horse trainer"8 lice 
fashion a 

Tberefore, .the current attitude of the Court toward assay 
of licensee is Mathews as amplified by principles extrac%ed pri 
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Where the summary license suspension is baaed on official records 
(e-g., prior traffic offense convictions) the Court appears to assume that 
the basic facts are not in dispute, that any dispute has been resolvedp or 
*hat any opportunity to dispute them has been waived. D&on c Where the 
basic facts are disputed, the Court will address the question of whether the 
procedures followed in making an ex pCr*S determination of the basfc facts 
are sufficiently reliable to justify a de8 y In resolving ~~~~~~ of credi- 
bility and conflict in the evidence. iW?ksy , BQPP~ o Where the State pro- 
cedure8 require an affidavit of an arresting officer, endorsed by 
person, and endorsed by the police chief, the Court will conclude t 
risk of error is insubstantial. Mackey. This is true because 
of law does not mandate “perfect D error-free determinations mn 
long as the procedures are designed to provide a reasonably re 
for concluding the facts are as a responsible government offic 
them to be, the Court considers such procedures to be in accordance with due 
process of law. Maekey, Barry. Furthermore, the question of risk of error 
is to be controlled by the generality of cases and not by those eases which 
could be termed the “rare exceptions.” Mm@/. Thus o where the procedur 
indicate that the prdvate interest is not being “baselessly compromised” t 
ex parts findings of fact will generally be accepted. BQW+ e 

Mathem Factor NO. 3 : “The government’s interests including the f 
tion involved and the fiscal or administrative burdens that the additional 
procedures would entail *” 

Vhere it is mentioned, in all four eases the Justices of the U.S. 
Supreme Court are unanimous in agreeing that if a genuine ergenc y situa- 
tion exists, the State may act summarily to suspend a provided 
post-suspension procedures meet due process standards. : the .Jus- 
tices may not agree that, in fact, the situation presents a genuine emergen- 
CY* mus, in M~c~QY, the Court divided on this issue. The majority held 
that the State interest in removing druken drivers from e highways was at 
least as justifiable as summarily seizing mislabeled ugs or destroying 
spoiled foodstuffs . (Citing m%? and North Ame&an .) The dissenters con- 
tended that the purpose of the suspension for refusing to submjtt to a br 
test was not based upon emergency but was in truth besed upon failure to 
operate with the police. They made the point that if removing drunk d~~v~~$ 
from the highways were a genuine concern of the State, it would 
the licenses of persons who submit to a breath test and vbere 

w that the licensee was driving ’ in violation of the law. Ho 
the public Interest can be shown to be that of promoting safety 
and Mghways and prompt removal of safety hazards there seema 
disagreement among the Justices. It appears that virtually 1% sf them 

uld agree that such a State interest is indeed important, 
PS, compelling; Dixon, Mac%. 

Another consideration in the Mathews analysis is whether the 
interest would be defeated or severely limited by the time delay d 
providing a pre-deprlvat$on hearing. Mackay. The majority in 
believed the government interest would be defeated or limited if a pre- 
deprivation hearing were required since a high-risk driver would be free to 
continue driving during the pre-hearing interval. However D the ~~sseR~e~~ 
believed that the government interest was not removing drunken drivers from 
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the highways, but wad, $nr 
lice + Hence ) the situation &Pa&I esueh 
be demonstrably disserved by delay. 

dissenters in &cksjj further stated that euc 
mitted by due process of 
ties of law enfoaeement. 
euch an exdgency. 

Aa further elaborated by the Court, $a these four cases, the. 
Etdridge analysis would appear to support the const$tut$on 
statute providing for the summary suspensdon of a dr$verqs PPcense upon 
being arrested for driving while under the influence. Such a statute should 
be designed as %oUows: 

The legislature should include in the statute a statement of pur- 
pose makdng clear that the government interest $a that of protect- 
ing the safety of persons on the roads and highways y gu$ekly re- 
moving persons who have shown themselves to be safety hazards by 
driving while under the influence. 

The statute should provide for the prompt submission of proper 
affidavits by the arrest$ng officer and, rhaps, they should be 
verified by a third person in order to establish the reasonably 
reliable factual basis for summary suspension whdch the cases re- 
quire. 

The licensee should be given immediate notice of the fact that his 
license will be suspexkd ss a collateral consequence his arrest 
for driving while under the influence and he should be given imme- 
diate notice of the fact that an opportunity for a prompt post- 
suspension hearing is available e The notice should 
information to the licensee as to how that hear$ng process is to 
be ,$mplemented if he chooses to contest the suspension. 

The s&atute should provide procedures for a “speedy,” “early, *’ 
“prompt ,‘I or “immediate’* hearing opportunity in which the hearing 
officer has authority to reeolve any basic factual dispute and to 
provide prompt relfef to the licensee in the event of improper 
suspens$on. 

Ffnally , the hearing offdeer should be authorized to conduct a 
hearing 9 the scope of which is broad enough to perm$t considera- 
tion of all factors relating to the eguacy of the rounds for 
the arrest .for driv$ng wh$le under the dinfluencer 

The C$v$l Sanction--Cr$m$nel S nstion Ddstinetion 

P$nallys it should be understood that ~~~a~~ suspensfon of a hiverB 8 
risense for arrest for driving wh$Pe under the influence is completely inde- 
pendent of any cr$m$nal prosecution for the offense alleged. That is, the 
disposition of the cr$m$nal charge has no earing on the validity of the 
BUSp@RSiOR. The faw is well established persons may be sanctioned both 
erimfn6tfly and sivilly for the same c0n for double jeopardy does not 



apply to the civil sanction. Fur thermore, because the two sanctioning pro- 
cesses are completely independent, if a drunk driving charge is dismissed or 
is plea bargained to a lesser offense, or if the trial results in an acquft- 
tal , the summary suspension remains valid. For example, persons convicted 
of felonies may, as a collateral consequence of the conviction, be denied 
veterans’ employment preferences, vetelC8ns’ benefits, the opportunity to be 
buried In a national cemetery, the right to vote (perrnftted by the Pour- 
teenth Amendment) and similar civil sanctions. 

In HeZvering v. Mitchelt, 303 U.S. 391, 58 S. Ct. 630, 82 L.Ed. 917 
(1938), the Supreme Court determined the propriety of an attempt by the IRS 
to impose civil tax penalties on a taxpayer who had been acquitted of tax 
fraud e The Court stated: 

That acquittal on a criminal charge is not a bar to a civil 
action by the government, remedial in nature, arising out of the 
same facts on which the criminal proceeding was based has long 
been settled . ..[w]here the objective of the subsequent (civil) ac- 
tion likewise is punishment, the acquittal is a bar, because to 
entertain the second proceeding for punishment would subject the 
defendant to double jeopardy . ..Congress may impose both a criminal 
and a civil sanction in respect to the same act or omission; for 
the double jeopardy clause prohibits merely punishing twice, or 
aeeempting a second time to punish criminally, for the same of- 
f ense . ” 303 U.S. at 397, 93 S.Ct. at 632. 

Suspension of a driver’s license upon arrest for drunken drfving is re- 
medial and not punitive. Its purpose is to remove a safety hazard from the 
highways. 

Similarly, the U.S. Supreme Court has held that collateral estoppel 
does not bar the application of civil forfeiture penalities to a person who 
brings gem stones into the country illegally, but who is acquitted on crimi- 
nal charges for lack of intent. One Lot kemtd cut Stones und me ping V. 
U.S. , 409 U.S. 232, 93 S.Ct. 489, 34 L.&i. 2d 438 (1972). The Court 
stated : 

Moreover, the difference in the burden of proof in criminal and 
civil cases precludes application of the doctrine of collateral 
estoppel. The acquittal of the criminal charges may only have 
represented an “adjudication that the proof was not sufficient to 
overcome all reasonable doubt of the guilt of the accused.” 409 
U.S. at 235, 93 S.Ct. at 492. 

ward, 
The latest U.S. Supreme Court case on this question is United States v. 

448 U.S. 242, 100 S.Ct . 2636 (1980). It involved an action brought by 
the United States to collect a “civil penalty” imposed for discharge of oil 
from a retention pit into navigable waters. The Coure held the statutory 
penalty to be civil and said it does not trigger the protections afforded a 
criminal defendant. It referred, with approval, to a list of factors rele- 
vant to determining wheeher a so-called civil penalty is “remedial” or “pu- 
nitive” in character. The !4endoza-Martinez factors are: 
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Whether the sanction involves an firnative disability or re- 
straint, whether it has historical been regarded as a punish- 
ment, whether it comes into play only on a finding of sci 
whether its operation will. promote the traditional a 
punishment-retribution and deterrence, whether the behavior to 
which It applies is already a crime, whether an alternative pur- 
pose to which it may rationally be connected is assignable for it, 
and whether it appears excessive in relation to the alternative 
purpose assigned.. . . Kennedy v.Mendoaa-Martinez , 372 U.S. 144, $3 
S.Ct. 554; 372 U.S. at 169, 83 S.Ct. at 567-578. 

In Ward , the Court Indicated the Mendoza-Martinez list is nefther .ex- 
haustive nor conclusive on the issue, but applied it to conclude that the 
statutory civil penalty was not punitive in nature. Only the clearest proof 
will suffice to show *that such a civil penalty is punitive in either purpose 
or effect. 

For further discussion of the concept and citations of other authori- 
ties, see Ch. 17, Sec. 14 “Restrictions Resulting from Arrest Without Con- 
viction,” In S. Rubin, .kW of O+?hat Correction ,, at 718 (2d ed. 1973); 
“The Collateral Consequences of a Criminal Conviction,” 23 Vand. L. Rev. 929 
(1970). 
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